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INDIANA ANTI-CIGARETTE LAW. 

Judge James M. Leathers, of the Criminal 
Court at Indianapolis, recently construed 
the Indiana anti-cigarette law. The case is 
not officially reported, it being a nisi prius 
decision. It seems that a lawyer whose 
name is William W. Lowery, was prosecuted 
for having cigarettes in his possession. He 
was able to show that the cigarettes were 
purchased out of the state and for his excli- 
sive use. Judge Leathers held that the 
statute while otherwise constitutional was in- 
operative as to interstate commerce cases. 
He is reported to have said in part: 

‘The immunity of the defendant from 
prosecution under the admitted facts of this 
case necessarily follows from the firmly es- 
tablished doctrine repeatedly announced by 
the Supreme Court of the United States, that 
the police power of a state is subordinate to 
the commercial power of the nation, and in 
the absence of congressional permission, it is 
equally clear that the constitutional right of 
a nonresident to ship into the state and the 
right of a resident of the state to receive for 
his own use any legitimate article of com- 
merce cannot be subjected to conditions 
which are wholly incompatible with and re- 
pugnant to the existence of such right. It, 
therefore, necessarily follows that the statute 
in question is inoperative as applied to the 
admitted facts of this case. The defendant 
will therefore stand acquitted of the charge 
in the indictment. 1am of the opinion that 
the right to keep and own or use a cigarette 
is inseparably incident to the right of impor- 
tation. The right of a citizen to import cig- 
arettes from another state carries with it 
the right to keep and own the same for his 
personal use and enjoyment. The interstate 
commerce clause of the federal constitution 
is a shield against the prosecution of 
the defendant as long as he himself exer- 
cises complete control and dominion over the 
cigarettes in question. * * * Inasmnch 
as this court is not convinced that the clause 
of said act, making unlawful the keeping or 
owning of a cigarette, is, beyond all reason- 








able doubt, in conflict with the mandates of 
the federal constitution, with regard to the 
liberty and property of the citizen, I am, there- 
fore, constrained to uphold the constitution- 
ality of anti-cigarette law. It therefore fol- 
lows that, having been condemned by the 
state of Indiana through its legislature, the 
cigarette can no longer afford opportunity or 
occasion for the exercise and display of cour- 
tesy and hospitality; and the amenities of 
social life among cigarette smokers must to 
that extent be curtailed.’’ 

It seems too bad that a lawyer of India- 
napolis should have been the one to have 
practically broken the law of Indiana. The 
legislature of Indiana put its stamp of con- 
demnation on the pernicious habit of smoking 
cigarettes ; a lawyer introduces them into the 
state and escapes punishment upon the 
grounds stated in the above opinion. If 
there is any class of persons who ought to 
uphold the enacted laws ofa state, it is the 
lawyers of that state. When.an evil has 
gone far enough to require legislative en- 
actment to check it, the class of persons 
having the most to do with legislative en- 
actments and which has the best means of 
grasping the full purpose and intent of laws, 
is dishonored, when one of its class, through 
an effort to show off his smartness, or for 
any other reason, deliberately defies the 
law of his state. He would be a disgrace 
to his profession, were it not that human 
nature is compelled to bear the greater part 
of the disgrace. It seems to us that in 
such cases public policy may be made to 
enter into the opinions and that the judge 
might well have given that as a ground 
upon which to have made a good example 


of one who has sworn upon his oath 
to uphold the laws of his state and 
breaks a law of it, which was enacted 


solely for the purpose of the public good. 
The example is a bad one and its effect ought 
to be regarded as much an injury to the pub- 
lic welfare as the actual giving or selling it to 
others, for which the law would have made 
him amenable. ‘There is more in example 
than precept. The interpretation of our inter- 
state commerce laws should ever look to the 
general welfare and take athing as it is. If 
a thing is evil in itself as the cigarette habit 
is and has been so stamped by a state legis- 
lature, we can see no difference between the 
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actual use of the prohibited thing, which 
actual use must have a tendency to injure the 
morals of others, as by bringing it into the 
state to dispose of to others whereby there is an 
injury, which the above opinion would pun- 
ish. The law is made to command what is 
right and prohibit what is wrong and this being 
the soul of it, the judge who sits on the bench 
to administer it has the right to array such 
elements as will tend to command what is 
right and prohibit what is wrong, even though 
such elements may be brought to bear for the 
first time, to make effective the emergency. 
Our interstate commerce laws are emerging 
into an era when great changes must and will 
take place. ‘The judge who advances some- 
thing which will enable a wise and useful ad- 
ministration of those laws is the kind who 
deservingly lives in the hearts of the people. 

One other consideration: When a state 
condemns the sale of an article, it should be 
a practical and sound principle of the law 
that such article is not a legitimate subject of 
commerce between the state prohibiting the 
article and that state wherein it is not pro- 
hibited, for it should be tie policy of the 
interstate commerce laws not to impinge the 
laws of any state through their operation. 
Interstate commerce should be reciprocal to 
be just. 


NOTES OF IMPORTANT DECISIONS, 

MUNICIPAL CORPORATIONS—RBQUISITE STATU- 
TORY NOTICE OF INJURY.—The case of Lyons 
v. City of St. Joseph, decided recently by the Kan- 
sas City Court of Appeals, 87 S. W. Rep. 588, 
seems to us wrongfuliy decided. 

The case arises on the construction of the 
statutory provision providing that no action shal! 
be maintained against a city on account of the in- 
juries growing out of any defect in a street or 
sidewalk, unless notice shall have been given to 
the mayor stating the character and circumstance 
of the injury. .See. 5724, Rey. St. 1899. 

The notice given was as follows: ‘You are 
hereby notified that I, Elizabeth Lyons, will in- 
stitute an action against the City of St. Joseph 
and others who may be jointly liable for damages 
by reason of injuries sustained by me on the 5th 
day of October, 1903. Said injuries were sustained 
by me while walking pon the sidewalk of said 
city at the intersection of Dewey Avenue and 
Louis street, more particularly described as that 
part of the sidewalk lying and being situate on 
the southwest corner of lot one, block 23, Robidoux 
Addition of the City of St. Joseph. The nature 
of the injuries were sprains to the limbs and 





severe bruises to the body resulting in blood 
poisoning to the rightarm and shoulder which 
said injury is likely to remain permanent.’* 

In the case of Reno vy. City, 169 Mo. 655, the 
court said: ‘The notice is intended for the bene- 
fit of the city, in order-to put its officers in posses- 
sion of salient facts npon which claim for damages 
is predicated, and the place where the injury is 
said to have occurred, in order that they may in- 
vestigate them, and thereby ascertain whether the 
claim be a just one or fictitious and fraudulent.” 
The Kansas City court after having quoted the 
above goes on to state that ‘“‘the giving of notice 
in substantial compliance with the requirement 
of the statute is a condition precedent to the right 
to recover. Four points must be covered there- 
in: The time, place, and circumstances of the oc- 
cyrrence must be stated together with the char- 
acter of the injuries sustained.” 

The Kansas City court goes on further to quote 
from Reno y. City, ‘‘that substantial com- 
pliance is all that should be exacted. The notice 
need not detail the facts elemental to recovery 
with the exactness required in a petition. Its 
function is to impart imformation sufficient to en- 
able the city to ascertain the cause reli‘ d upon, 
and when this is done a strict construction of the 
statute should not be indulged to destroy the 
efficacy thereof because of formal] defects.” 

The extroardivary partis that in view of the 
above language the Kansas City court should 
proceed to do just what that language has told it 
notto do. By its decision the Kansas City court 
proceeds to destroy the efficacy of the statute by 
the most strict of strict construction. And the 
reason given is on a par with the construction of 
the statute, common sense ought to be the essence 
of every decision. 

Blackstone says the law is made for the purpose 
of commanding what is right ard prohibiting 
what is wrong. 

The constitution of the state guaranties the 
plaintiff the right to recover for injuries sustained 
such as the plaintiff complained of and no legis- 
lative fiat can wipe out a fundamental guarantee 
but this question was not raised. 

But leaving out of consideration the con- 
stitutional question, the supreme court told the 
Kansas City court that the function of the notice 
is to impart information to the city to enable it to 
ascertuin the cause relied upon and when this is 
done, astrict construction ef the statute should 
not be indulged, to destroy the efficacy thereof 
because of formal defects. Judge Jerre Black 
distinguished for the manner in which he admin- 
istered the law said: ‘*The law is made for practi- 
cal uses, it listens to no metaphysica! subtleties 
and will not npon any terms consent to regard 
that #s right which every sound heart feels to be 
wrong.” 

One thing is cer ain and that is that the Kan- 
sas City judge’s heart was all right,for he said 
‘much as we regret turning the plaintiff out of 
court on this ground.” ete. 
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Now the question is, was the language of the 
notice sufticient to ‘‘enable the city to ascertain the 
cause relied upon,” that is to say in the language 
of the supreme court, ‘was it sufficient to put the 
ofticers in possession of the. salient facts * * * 
in order that they may investigate and thereby as- 
certain whether the claim be a just one or fictitious 


or fraudulent.’’ Suppose the notice had been so § 


perfect that not even the Kansas City court could 
have found fault with it, wonld it have enabled 
the officers any better to investigate and thereby 
ascertain whether or not the claim was a just one? 
The notice tells who the plaintiff is, the time of 
the injury, the place where and the nature and 
extent ofthe injuries. If that is not enough to 
put the officers in possession of facts upon which 
to proceed to make aninvestigation to ascertain 
if the claim is just or not, then we are at a loss to 
determine what kind of officers they have in St, 
Joseph and vicinity. 

It seems to us that the Kansas City couit upon 
a careful consideration of the matter will see its 
error. It certainly must follow that, if the notice 
is sufficient to enable the officers to investigate 
there would be little danger of the door being 
open to fraud or leave the city in the dark, and 
this is the criterion by which the Kansas City 
court is guided in its judgment. 


IN HOW FAR MAY ACTS OF THE LEG- 
ISLATURE BE MADE CONTINGENT 
UPON BEING ACCEPTED BY POPU- 
LAR VOTE WITHOUT VIOLATING 
THE PRINCIPLE THAT LEGISLATIVE 
POWER CANNOT BE DELEGATED. 
Part I—Introduction.—The theory of govern- 

mental powers and their application in the Ameri- 
can system of government. —It is a cardinal 
principle in our system of government that 
the sovereign powers shall be separated and 
assigned to distinct and independent depart- 
ments.! Aristotle observed that the fune- 
tions of sovereignty were naturally classified as 
legislative, executive and judicial;? Montesquieu 
contended that the separation of theze functions 
and their delegation to independent branches 
was indispensable to civil liberty;? and the 
founders of this Republic recognizing the wis- 
dom of these ideas instituted a form of government 
comparatively free from feudal custom and royal 
prerogative, in which is found an advanced type 
of constitutional polity and the most complete 
separation and independence of the different de- 
partments.* 


1 Kilbourn vy. Thompson, i038 U.S. 168. 

* Aristotle’s Politics (Welldén), p. 292. 

3 Montesquieu’s Spirit of Laws (Pritchard), I]. 163. 
Politics and Administration (Goodnow), p. 11. 

4 Farewell Address( Washington), par. 16; Federal- 
ist (James Madison), No. 47; Worksof John Adams, 
p. 186; Notes on Virginia (Thomas Jefferson), p. 195; 








In France and Germany the judicial systems 
are within the control of the legislatures.’ and in 
England, according to Sir Edward Coke, ‘the 
power and jurisdiction of Parliament is -so tran- 
scendent and absolute that it cannot be confined, 
either for persons or causes, within any 
bounds.’’® 

In these countries the question of the delega- 
tion of power by the legislatures does not arise 
because the legislatures may delegate power as 
they desire, and no other body has the authority 
to pass upon the validity of their proceedings. 
On the other hand, in this country where the 
sovereign people, through written constitutions, 
regulate the division of the sovereign powers, 
balance them against each other and direct to 
what persons each is to be confided, there may be 
presented this question: ‘Can the legislature 
grant away the law-making power which has 
been delegated to it through the constitution?” 
But the answer follows as a corollary from the 
doctrine of the separation, apportionment and 
balancing of powers, and constitutes a funda- 
mental principle of constitutional Jaw both in 
state and nation, namely, that the authority con- 
ferred upon the legislature to make laws cannot 
be delegated by that department to any other 
body or authority.’ This principle is inherent 
in the character and genius of our system of gov- 
ernment, the causes from which it sprung and 
the purposes for which it was established, and, 
independent of any express constitutional limita- 
tion, it rises above and restrains and sets bounds 
to the powers-of legi-lation which the legislature 
cannot pass without exceeding its rightful au- 
thority. 

It is the province of the legislature to make the 
law. to provide for the future, to direct the forces 
employed in the preservation of the state and the 
members thereof.* Nevertheless, the legislature 
cannot foretell coming events with absolute cer- 
tainty and prescribe inflexible rules of conduct 
with respect to them, thus it is often nece-sary to 
pass a law relating to things future and uncertain, 
or to a state of affairs. not fully developed, and 
make the effect and execution of the law depend 
upon the determination of such future event or 
some hypothetical state of affairs, consequently, 
in addition to the rule previously laid down and 
consistent with it, there is another which is un- 
disputably fixed, namely, that the legislature may 
pass a law to take effect or go into operation on 


Federalist (Hamilton), No. 48; Const. Hist. in Am. 
Law, p. 41; Story’s Com. on Con., sec. 510; Ordron- 
eaux’s Const. Leg. ch. I-VI. 

5 Pol. Sci. and Con. Law (Burgess), II., pp. 1381, 
364; Con. Hist.in Am. Law, p. 11. 

6 4 Inst. 36. 

7 Locke on Civil Govt., sec, 142; Cooley’s Con. Lim. 
ith Ed., p. 163; 19 Am. and Eng. Ene. of Law 489; 16 
Harv. Law. Rey. 218. 

8 Locke’s Civ:] Govt., sec. 142; The State, By W. 
Wilson, 562. 
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the happening of a future event or contingency.’ 
Congress may enact revenue and navigation laws 
dependent upon the shifting character of the 
rules, edicts and restrictions of other countries !° 
and vest the president with power to levy troops 
or draw money from the public treasury condi- 
tional upon a declaration or act of war committed 
by a foreign power.'! State legislatures may 
likewise enact laws to take effect in such con- 
tingencies as the building of a station,!* the con- 
struction of a court house,!® the dismissal of 
pending suits,!4 the increased tax rate of another 
state.'> and in some instances upon a vote of the 
people of a district,!® or a vote of the people of a 
state.!7 

But the question is, how far may legislative 
acts be made contingent upon being accepted by 
popular vote? In what cases and under what 
conditions may the people be allowed to partici- 
pate in the determination of the event upon 
which the operation of the law depends without 
exercising legislative power? ‘The question as- 
signed may be discussed in two ways. It may be 
examined from a purely academic standpoint, re- 
gardless of judicial authority. with a view of dis- 
covering what the limits of popular aceeptance 
of legislative acts should be, or, it may be studied 
in the light of the decided cases with a view of 
finding where the limits really are. ‘The latter 
method is the more practical and important. and 
is the one which we shall foliow. 

To illustrate the conflict involved in this ques- 
tion we shall suppose that a law of this kind is 
being passed. A legislature frames a bill and 
says: “This, in our judgment, should be the law. 
But there is one thing which we have not and 
cannot now determine, and that is,—are the 
people prepared for it? We believe that this should 
be determined before the law is made absolutely 
binding; we think that a popular vote is a fair 
and legal method of ascertaining this _ thing; 
therefore, be it enacted, to take effect upon be- 
ing accepted by a popular vote.” 

*‘In other words, we believe that our patient 
should follow this prescription if his condition is 
is such that he will be benefitted by it: his con- 
dition is indicated by his pulse, therefore his 
pulse shall be counted, if above normal the 
medicine shall be given according to directions, 





* Field v. Clark, 143 U. 8. 649; Moyers y. City of 
Reading, 2: Pa. St. 188; Locke’s Appeal, 72 Pa. St. 
491; Stone v. City of Charlestown, 114 Mass. 214. 

10 The Brig Aurora, 7 Cranch, 382; Field y. Clark, 
43 U.S. 649. 

'! Act appropriating money in case of war with 
Spain, 55th Congress, 1898, U.S. Stat., eh. 41. 

#2 State v. New Haven & C. Co., 43 Conn. 351. 

1 Walton v. Greenwood, 60 Me. 356. 

‘4 Baltimore v. Clunet, 23 Md. 449. 

© Home Insurance Co. vy. Swigert, 104 Il. 653; Pha- 
nix Insurance Co. v. Welch, 29 Kan. 672. 

16 Bull v. Read, 13 Grattan, 78. 

7 State v. Parker, 26 Vt. 357. 











if not above normal the present course of medicine 
shall be continued.”’ 

But a court objects, and says that in the case 
of a popular vote the publie pulse is entirely 
within the control of the patient, that he regulates 
it at his own pleasure and discretion and that by 
so doing he, in fact, prescribes for himself. ‘Then 


‘the legislature replies that the prescription is 


complete in all its provisions and that the patient 
neither adds to nor subtracts from the rules 
laid down, but merely accepts or rejects the 
prescription. ‘Thus the issue is joined, one side 
affirms that the legislature is the physician who 
lays down the prescription while the other main- 
tains that the public is its own doctor. 

Itis evident from this that the people in accepting 
or rejecting enactments of this character exercise 
what may be termed a qualified legislative power!> 
It is not within their discretion to say what the 
law shall be, however it is in reality left to them 
to decide whether this shall or shall not be the 
rule of action. They cannot choose from A. B, C, 
and D and indicate by their vote which one shall 
be law, but they can declare whether A shall or 
shall not be enforced. In short, the legislature 
hands the complete law to the people with the 
limit of their discretion as to its operation reduced 
to the alternative of Hamlet's Soliloquy, *‘’T'o be, 
or not to be,”’ and their decision settles the ques- 
tion definitely and finally. 

This is the last analysis of a law contingent up- 
ona popular vote. It may be perfect in all its 
parts, with the legislative judgment and intent 
stamped unmistakably upon its face, and provide 
for all the conditions attendant upon popular 
acceptance and final execution, but as long as the 
contingency upon which it takes effect is the ex- 
pressed will of citizens and subjects directly in- 
terested. so long do those citizens exercise a quali- 
fied legislative powerin making laws for them- 
selves and no system of logic will disprove it. 

But is this popular acceptance of a law an ex- 
ercise of legislative power within the meaning of 
the principle that prohibits its delegation? Since 
legislative power has never been accurately de- 
fined! the answer must be sought in the light 
of reason and precedent by investigating the 
form of the act, the manner of its operation, the 
subject matter of the proposed legislation and the 
constitutional provisions which may be involved 
in the particular case. 


Part II—The Form of the Act.—The form or 


wording of the act is very important. Funda- 
mental in our system of government and 
underlying the restriction upon the dele- 
gation of legislative power, is the idea 


that the power of making laws is entrusted toa 
competentand experienced body which cannot 
evade the trust contided to its judgment and dis- 


18 Hist. Economics and Pub. Law, Col. Univ. 


Studies, Vol. 295. 
19 Cooley’s Con. Lim., 7th E4., p. 127. 
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cretion.2° The form of the act expresses or fails 
to express the legislative judgment and intention, 
the court look to the manifest object of the act 
regardless of the motives concealed in its provi- 
sions.?! therefore any defect or imperfection in 
the form indicates a deficient performance of the 
legislative function which may affect the vaiidity 
of the act.22. [t would appear then that the con- 
tingent enactment must be law in presenti to take 
effect in futuro,?® that is the act should be a per- 
fect declaration of the legislative will and require 
nothing to make it complete and operative as law 
except the determination of the fact upon which 
the enforcement of the law depends, which in this 
case is the predominating sentiment of the people 
to be affected.24 In the notable case of Bartov. 
Himrod.2* one of the earliest acts, and probably 
the most imperfect, ever made conditional upon 
popular vote, was pronounced unconstitutional, 
inter alia, because by its express terms the legis- 
lative respons) 1 y wasshifted upon the electors, 
“who. asthe act read, ‘shall determine by bal- 
lot * * * whether this act shall or shall not 
become a law.” 

This case is sometimes regarded as being over- 
ruled but it remains unquestioned as authority 
for the doctrine that an act contingent upon pop- 
ular vote must be law in presenti to take effect in 
The statute declared invalid in the case 
of Rice vy. Foster,?® another early case. was also 
in the nature ofa proposition to the people to en- 
act a law.2’ while the act pronounced unconstitu- 
tionalin Parker v. Commonwealth,?* has been 
criticitised asa dead letter, an inert act possessed 
of no innate force until breathed into activity by 
the people.2® 

‘To avoid the destruction which the courts visited 
upon the incomplete enactments involved in these 
earlier cases the legislatures cleverly devised 
the plan of passing the acts ‘‘to take effect’*®° or 
‘‘¢o into operation’’*! upon being accepted by a 
popular vote. Occasionally the statutes were in- 
geniously framed to take effect in any event with 
nothing dependent upon the vote except the time 


20 In re Munic. Suffrage, 23 L. R. A. 113; Powlings 
,. Insurance Co., 92 Wis. 63. 

21 12 Am. Law Reg. 132; Cooley’s Con. Lim., 7th 
Ed., p.195; People v. Rice, 1385 N. Y. 473. 

22 People v. Liwrence, 36 Barb. 177. 

23 Armes vy. Ayers, 192 TIl. 601. 

24 4 Selden, 483. 

2 Locke’s Appeal, 72 Pa. St. 691; Field v. Clark, 143 
TS. 649. 

26 4 Harr. (Del.) 479. 

27 State v. Common Pleas of Morris Co., 36N. J. L. 
72; State v. Pond, 93 Mo. 606; State v. Parker, 26 
Vt. 357; Bancroft v. Dumas, 21 Vt. 456. 

28 6 Barr. 507. 

22 State v. Parker, 26 Vt. 357; Bancroft v. Dumas, 
21 Vt. 456. 

0 Session Laws of Mo. 1893, p. 227; State v. Parker, 
26 Vt. 357. 

31 Fellv. state, 42 Md. 71. 
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of going into operation.*? But the most skillful 
attempt to avoid the appearance of delegating 
power to make law was made by the Missouri 
legislature in the passage of astatute which made 
it unlawful for stock to run at large. The act 
contained this anomalous clause: ‘The pro- 
visions of this article are hereby suspended * * * 
until a majority of the legal voters of any county 
* * * shall decide to enforce the same in such 
cotinty.""8") This change in form and manifest 
object having met the approval of the courts, the 
conflict between the earlier and later cases is 
more apparent than real, because the earlier 
statutes involved were defective in form and failed 
to show that their operation, as dependent on the 
vote, was the legislative will on the subject and a 
part of the law itself. The importance of a com- 
plete form of an enactment of this kind is illus- 

trated when the courts say that, ‘‘the vote should 
spring from the law and not the law from the 
vote,’’ and that the legislature must exercise its 
own judgment definitely and finally on the expedi- 

ency ofthe act. and in effect declare it to be in- 

expedient if the vote is unfavorable.*4 It is un- 
doubtedly better for the legislature to say: ‘This 
law shall take effect when the people vote for it,”’ 
than tosay, ‘This shall not be law unless the 

people vote for it.*’ In the first example, if the 
act takes effect, it would be in accordance with 
the expressed judgment of the legislature; in the 
second, if it should take effect, it would be con-- 
trary to the legislative declaration of what should 
be the law. Both may be the same in effect, but 
certainly not inform. The second is obviously a 
delegation of law-making power, while the first 
is not usually sO considered. We may say then 
that the tests of form concerning legislative en- 
actments contingent upon popular vote are: 

First, is the enactment a complete and valid law 

according to the prescribed usage, or has it failed 

to pass through someof the stages of legislative 

enactment?*> Second, does the legislature on 

the face of the act ask the approbation of the 

people before the law shall bind, or does it com- 

mand their obedience to the law in case of a vote 

in its favor?®® Having thus satisfied the required 

processes of legislation, bearing on its face a 

perfect declaration of legislative will, requiring 

nothing to make it operative except the determi- 

nation of a favorable vote, and commanding 

obedience to its provisions in case ef such vote, 

the contingent statute, so far as mere form is con- 

cerned, may be submitted to popular vote with- 

out violating the principle that legislative power 

cannot be delegated. 


82 State v. Park, 26 Vt. 357; People v. Collins, 3 
Mich. 343. 

53 R.S. of Mo. 1899, ch. 69, art. II, sec. 4783. 

4 Locke’s Appeal, 72 Pa. St. 491; Maggard v. Pond, 
93 Mo. 606. 

3% Lammert vy. Lindell, 62 Mo. 188; O’Neill v. Am. 
Fire Insurance Co., 116 Pa, St. 172; Locke’s Appeal, 72 
Pa. St. 491. 

3612 Am. Law Reg. 132; 32 Am. Law Reg. 923. 
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Part I1J—The Manner of Operation.—In discuss- 
ing these statutes with respect to the manner of 
their operation, we shall notice, first, general 
statutes; second, local option ‘statutes; third, 
special local option statutes. 

First. Is it constitutional to submit an act of 
general operation to a vote of the state at large? 
The earliest and perbaps the most celebrated 
case arising from such a statute was Barto v. 
Himrod,*? decided by the New York courf of 
appeals in 1853. The legislature passed an act 
providing for free schools throughout the state, 
specifying that the electors were to determine at 
the annual November election ‘“‘whether this 
act shall or shall not become a law.*’ The pro- 
posed law immediately evoked judicial criticism 
as a delegation of legislative power, and Chief 
Justice Ruggles, in delivering the majority opin- 
ion of the appeal court declaring the act uncon- 
stitutional, used a line of argument which has 
become a classic in Am-rican constitutional law. 
He said: ‘The exercise of this power by the 
people is nut expressly and in terms prohibited 
by the constitution; but it is forbidden by neces- 
sary and unavoidable implication. The senate 
and assembly are the only bodies of men clothed 
with the powers of general legislation. They 
possess the entire power. The people reserved 
no part of it to themselves. * * * ‘The legis- 
ture had no power to make such a submission, 
nor had the people power to bind each ‘other by 
voting for it. They voluntarily surrendered that 
power when they adopted the constitution. The 
government of the state is democratic, but itisa 
representative democracy, and in passing gene- 
ral laws the people act only through their repre- 
sentatives in the legislature.” The justice fur- 
ther declared that ‘the event on which the act 
was made to take effect was nothing else than 
the vote of the people on the identical question 
which the constitution makrs it the duty of the 
legislature itself to decide. The legislature bas 
no power to make a statute dependent on such a 
contingency because it would be confiding to 
others that legislative discretion which they are 
bound to exercise themselves. * * * They 
have no more authority to refer sucha question 
to the whole people than to an individual. The 
people are sovereign but their sovereignty must 
be exercised in the mode which they have pointed 
uot in the constitution.’ 

A few years later the Iowa legislature passed a 
prohibitory liquor law which provided for a vote 
of the people of the state. The Iowa Supreme 
Court in pronouncing the contingency clause un- 
constitutional ** used this language: **The gen- 
eral assembly cannot legally submit to the people 
the proposition whether an act should become a 


7 4 Selden, 483. 
* Ch.J. Ruggles, in Barton v. Himrod, 4 Selden, 
483. 


59 The court held that the act took effect as law and 
that the contingency clause only was invalid. 








law or not, and the people have no power in their 


primary or individual capacity to make laws.” *° 
The Supreme Court of Massachusetts, in respopse 
to an inquiry from the legis'ature of that state 
relating to the constitutionality of a general stat- 
ute which provided that it should take effect upon 
its acceptance by a majority vote of the people of 
the state, declared that such an act ‘‘cannot be 
upheld under the constitution of Massachusetts, 
which makes the senate and house of representa- 
tives the legislative department of the governwnent 
and does not reserve to the people any direct 
power of supervision.”’ *! 

In Rhode Island, in a case arising under singu- 
lar circumstances, 42 the highest court of that 
state, in the course of an opinion which is entitled 
to some consideration, said that the power of en- 
acting laws was vested in the general assembly 
alone and that this body could not call to their 
aid any other body and make the existence of a 
law depend in whole or in part upon the will of 
such other body. 4% 

In a famous Michigan case ** the court, al- 
though divided on the constitutionality of an act 
whose operation only was contingent upon a 
popular vote, unanimously agreed that the legis— 
lative power of enacting general state laws could 
not be delegated to any other body or authority. 

The opposite view has found its heartiest sup- 
port in Vermont 4° and Wisconsi:.** In Ver- 
mont the time of operation of a prohibitory liquor 
law was submitted to the people, and the supreme 
court in sustaining the validity of the act made 
the unusual declaration that a favorable vote of 
the people was a good and sufficient contingency 
for the going into effect of general state laws as 
well as laws affecting local districts. ‘7 But the 
statute was to take effect in any event and the 
condition or proviso was only for suspending its 
operation from March until December. Since 
there was little depending on the vote in this 
particular case it was an easy matter for the court 
to overlook the principles involved 4* and deliver 
a democratic opinion which stands without a 
precedent ** and with but one counterpart in the 
decisions of American courts upon the subject. 

‘lhe counterpart referred to is the opinion given 
in a Wisconsin case °° where the supreme court 
of that state decided that a general law taxing 
bank stock could be submitted to the voters of the 
state at large. The court reasoned in this way: 
“A local act submitted to the electors of the city 


40 Santo v. State, 2 Lowa, 165. 

4) In re Munie. Suffrage, 23 L. R. A. 113. 

42 The act was repealed before the opinion was 
delivered. 

43 Brown y. Copeland, 3 R. 1. 33. 

44 People vy. Collins, 3 Mich. 343. 

4 State v. Parker, 26 Vt. 357. 

46 Smith vy. Janesville, 26 Wis. 291. 

47 State v. Parker, 26 Vt. 357. 

43 32 Am. Law Reg. 923. 

49 Oberholtzer Ref. in America, p. 215. 

50 Smith v. Janesville, 26 Wis. 291. 
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of.Milwaukee is constitutional; >! there is no dif- 
ference in principle between the submission of a 
local act to the electors of Milwaukee and the 
submission of a general act to the electors of the 
state at large; therefore the submission of the act 
in question is constitutional.” >? 

These dec sions with: ecasional dicta pro >* and 
con *4 represent the views of the American judi- 
diciary upon the submission of an act to the vote 
of the entire state. The Vermont decision has 
neither been followed up by the legislature °° nor 
can it be regarded as a precedent for the doctrine it 
declares.** It would seem that the Wisconsin case 
has been tacitly overruled in a later decision, °7 
but be this as it may, these two extreme cases, 
although decided more than a quarter of a cen- 
tury ago, have never been followed except by 
dissenting judges, while the weight of authority 
holds that in the absenee of express constitutional 
authorization a legislative act cannot be made 
contingent upon being accepted by a poplar vote 
of the state at large. 

Second: Are general local option laws con- 
stitutional? May the legislature pass general 
acts whose operation in each of a named class of 
districts is contingent upon the option of the in- 
habitants of that district? 

The earlier authorities considered the enact- 
ment of laws of this character a delegation of 
legislative functions and therefore beyond the 
power of the legislature.°* On the contrary a 
large majority of the later decisions hold that 
the enactment of such laws is within the legisla- 
tive power if the enactment is a perfect declaration 
of the legislative will and requires nothing to 
make it complete and operative as law except the 
determination by the people of the district to be 
affected whether it shall be enforced within the 
district.*® * 

These laws exist in almost endless variety but 
they usually relate to the sale of liquor, the res- 
traint of live stock, the form and scope of local 
government, and local loans and financial pro- 
posals. Among these the local option liquor laws 
have been the most severely criticised as .a del- 


‘1 State vy. O'Neill, 24 Wis. 149. 

52 The court errs in clinging tothe principle that the 
people should have a voice in making laws, while for- 
getting the fact that the application and operation of 
the principle may be affected and restricted by the 
form of government and other principles that might 
be involved. 

53 Bullv. Reed, 13 Grattan, 78; Caldwell v. Barrett, 
78 Ga. 604. 

54 Maize v. State, 4 Ind. 342; State v. Snisher, 17 
Tex. 441; State v. Wilcox, 45 Mo. 464 1. ¢. 

5} Oberholtzer Ref. in America, p. 217. 

‘6 32 Am. Law Reg. (note), 923. 

57 Slinger v. Henneman, 38 Wis. 504. 

58 See “Local Option,’ Am. and Eng. Ene. of Law, 
and cases cited. 

59 19 Am. and Eng. Ene, of Law, 489; Cooley’s Con. 
Lim., 7th Ed., p. 165; Note to Commonwealth vy. 
Kimball, 35 Am. Dee. 337; Oberholtzer, Ref. in 
America, p. 322. 





egating of legislative power. ‘This class of con- 
ditional legislation tirst came squarely before the 
courts in 1847 in Rice v. Foster,*® when the Court 
of Appeals and Errors in Delaware pronounced 
in unqualitied terms against the constitutionality 
of a local option liquor law. In reviewing this 
law the court contrasted direct legislation by the 
people with the representative system and the 
republican form of government and declared that 
the natural result of submitting laws to popular 
vote would *‘demolishthe whle frame and tex- 
ture of our representative system of government 
and prostrate everything to the worst species of 
tyranny and despotism, the ever varying will of 
an irresponsible multitude."**! But the Delaware 
judges made no distinction between local option 
laws and laws of a general nature submitted to 
the people of the whole state. Four months 
later in. Parker v. Commonwealth®? the highest 
tribunal in Pennsylvania passed judgment ona 
local option law similar tothe Delaware statute, 
and in discussing the distinction between general 
local option laws and Jaws of a general nature 
submitted to a vote of the entire state, declared 
that it was not permissible for the legislature to 
surrender its law- making power, **no noteven to 
the people themselves * * * much less * * 
* to a portion of the people.’*** Thus the Penn- 
syIvania court openly refused to make a distinc- 
tion in favor of local option laws and in connec- 
tion with the Delaware case was quoted approv- 
ingly in important cases, unfavorable to local 
option in California,*4 Indiana,®> TIowa,®é 
Texas.°7 and Washington. ®8 

The first important judicial utterance support- 
ing the constitutionality of local option liquor 
laws was rendered by the Supreme Court of Ver- 
mont®® in 1849 upon a law like those of Delaware 
and Pennsylvania. Judge Kellogg announced 
that such laws were ‘‘in accordance with the 
theory of our government that all our laws should 
be made in eonformity to the wishes of the 
people.’’ Subsequent to this decision the trend 
of judicial opinion has been distinctly favor- 
able to local option legislation.7° Rice v. Foster 
which was decided by a small majority of the 
court has been weakened; 7! Parker v. Common- 
wealth decided by a bare majority of the court 


60 4 Harr. 479. 

61 Booth J., in Rice v. Foster, 4 Harr. 479. 

62 6 Pa. St. 507. 

6 From the opinion of Bell, J. 

64 Ex parte Wall, 48 Cal. 279. 

65 Maize v. The State, 4 Ind. 342; Greencastle, ete., 
v. Black, 5 Ind. 557; Meishmeyer v. The State, 11 Ind. 
482. 

66 Gubrick v. The State, 5 Lowa, 491; State v. Weir, 
33 Lowa, 134; Weir v. Cram, 37 Iowa, 649. 

67 State v. Swisher, 17 Tex. 441. 

68 Lessman y. Territory, 3 Wash. Ter. 452. 

69 Bancroft v. Dumas, 21 Vt. 456. 

70 Oberholtzer Ref. in America, p. 821. 

71 State v. Common Pleas of Morris Co., 36 N. J. 
L. 72. 
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has been distinctly overruled :?? the leading Cali- 
fornia case is not upheld by other decisions of 
that state; ** the Indiana decisions have been 
overturned ;‘* the Texas case has been distinctly 
overruled :*° and the Lowa courts after a vacillat- 
ing record on the liquor question have finally 
come to regard such laws as being constitu- 
tional.*® Local option laws regulating fences and 
restraining stock from running at large have also 
been a source of dispute, but the constitutionality 
of such laws has never been seriously ques- 
tioned.*’ Thus it was said by the Alabama Su- 
preme Court, in a case involving a local option 
stock law which was submitted to the various 
counties: *‘From the origin of the government 
counties have been organized and existed: and 
the entrusting to their local authorities guasi- 
legislative powers and functions has never been 
considered as a violation of the maxim that legis- 
lative power cannot be delegated.""’* ‘The altera- 
tion of the boundaries of counties, cities and towns 
may be made contingent upon a popular vote of 
the inhabitants affected. The power to alter 
such boundaries is *‘an inherent attribute of the 
legislature, to be exercised according to its own 
views of public expediency, unless restrained by 
express constitutional provision.”"*" In passing 
such a law the legislature does not in any sense 
delegate its constitutional authority, it merely de- 
termines that the assent of the inhabitants to be 
affected should be a condition precedent to such 
proposed change, and this determination is within 
the legislative diseretion.*® ‘There is also a com- 
plete harmony of adjudication in ‘favor of the 
authority of the legislature, unless controlled by 
a special constitutional provision upon the sub- 
ject, to authorize the counties, cities and towns 
of the state to incur indebtedness and impose tax- 
ation. When the constitutionality of such an 
authorization was questioned before the Supreme 
Court of the United States, Justice Strong said: 

“* * * we think it cannot be doubted that the 
legislature of Nebraska had authority to autho- 
rize its municipal divisions to incur indebtedness 
and to impose taxation in aid of railroad corpor- 
ations.”**! 

What has been said with reference to the nature 
of these most familiar types of conditional law- 
making is true in many respects of other general 
local option laws.*” The same causes, conditions 

2 Locke’s Appeal, 72 Pa. St. 491; O'Neill 7. Ins. Co., 
166 Pa, 72. 

People v. Nally, 49 Cal. 478. 

4 Groesch y. The State, 42 Ind. 547. 

* Johnson vy. Martin, 14 Tex. App. 
Mats, 19 Tex. App. 112. 

7 State v. Forkner, 94 Lowa, 1. 

See note 3, p. 35, for adverse decision. 
vy. Cram, 37 Lowa, 649. 
* Stanfil v. Dallas Co., 80 Ala, 287. 
' Gray, C. J., in Stone y. Charlestown, 114 Mass. 214. 
Stone y. City of Charlestown, 114 Mass. 214; 19 Am. 
and Eng. Enc. of Law, 489. 
10, B. & Q. Ry. Co. v. Otoe County, 16 Wall. 667. 
“ It is worthy of note that all of the strong opinions 
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and principles are involved in all. On :cecount 
of diversity in population or geographical situ- 
ation a regulation that is valuable and wholesome 
in certain districts may be inapplicable and inex- 
pedient in others. Or perhaps there is a demand 
for legislation upon some vexatious question that 
affects conflicting interests and arouses heated 
controversies among the people of thestate. De- 
siring to bow tothe will of their constituency 
and frequently wishing to avoid the partisan hos- 
tility of any part thereof, the legislators ingeni- 
ously accomplish their purpose and incidentally 
escape the responsiblity of a definite position by 
framéng a general measure applicable to a certain 
class of districts whose ultimate operation in each 
upon the predominating 
Out of such conditions 


district is contingent 
sentiment of that distrie:. 
local option laws respecting a 
subjects have been a matural development.** 

At this point two questions naturally 
First, upon what grounds are local option laws 
Second, in what way do the courts dis- 


large nuiwber of 
arise: 


upheld? 
tinguish them from general laws submited to the 
people of the entire state? 

In support of the validity of these enactments 
live arguments are advanced, namely: 

(1) Since a law may be passed to take effect 
upon a future contingency, that contingency may 
as well be a vote of the people as anything else .54 

(2) If the legislature can delegate the power 
of local legislation to city councils, town trustees, 
county commissioners or other local officers who 
represent the people, there is no valid objection 
to the delegation of this -administrative’’ or 
qualified legislative power to the people them- 
selves through local option laws.*® 


(3) The rule prohibiting the delegation of 
legislative powers must be construed in 
the light of the immemorable usage of 
the United States and England which 


adverse to the constitutionality of local option laws 
have been confined to liquor acts. Sinee this liquor 
question has aroused so much bitter feeling it is quite 
probable, in fact it is evident from such opinions as 
that of Judge McKinstry in Ee parte Wall, 48 Cal. 
279, that personal interest has crept into the courts 
and affected their consideration of this particular sub- 
ject. : 

8° Oberholtzer, Ref. in America, p. 287. 

4Trammel vy. Bradley, 37 Ark. 374; Blanding v- 
Burr, 13 Cal. 343; Mayor v. Finney, 54 Ga, 317; Taylor 
v. McFadden, 84 Lowa, 262; Commonwealth y. Weller, 
14 Bush. 218; Roos y. State,6 Minn. 291; Alsom v. 
Hamer, 38 Miss. 6)2; State v. Pond, 93 Mo. 606; Feeks 
v. Board, 82 Mich. 398; State v. Noyes, 10 Foster, 279; 
Gordon y. State, 46 Ohio St. 607; Loeke’s Appeal, 72 


Pa. St. 491; Johnson y. Martin, 14 Tex. App. 505; 
Dowling v. Ins. Co., 92 Wis. 68. 

% 12 Am. Law Reg. p. 129. 

‘6 State v. Wilcox, 42 Conn. 364; Caldwell v. Barrett, 
73 Ga. 604; Slack v. Railway, 138 B. Mon. 1; Police 
Jury vy. MeDonough, 8 La. Ann, 341; Burgess v. Pue, 
2 Gill. 19; Bradshaw vy. Lankford, 738 Md. 428; City of 
N. Y. v. Society, 4 Zab. 385; Goddin y. Crump, 8 
Leigh. 120; 16 Harv. Law Rey. 218; State v. Cope- 


i land, 66 Minn. 315. 
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always recognized certain powers of local regu- 
lation.§? 

(4) Some local option laws are justifiable ag 
police regulations in which itis proper that the 
local judgment should control.§* 

(5) A local option act is complete and effective 
as law when it has passed through tbe prescribed 
forms for enactment although it may remain 
silent for want of asubjeeton which to operate.*® 

The first argument has been used to support a 
large number of decisions but it is evasive and 
fallacious. The whole argument on this question 
turns on whether or not there is a substantial 
difference becween the acceptance of a law by 
popular vote and certain other contingencies 
known to be valid: the statement under discussion 
assumes that there is no difference; therefore, the 
so-called argument ignores the issue and is of no 
value in proving the constitutionality of acts con- 
tingent upon popular vote. 

In using this assertion one court®" in effect 
declares that if one of our laws can be made con- 
tingent upon whetheror not a foreign prince 
chooses to declare war that itis just as fair and 
sensible to make the operation of another law 
depend upon the choice of a peaceful and intel- 
ligent people who are directly interested in that 
law. But,the sense and fairness of the contin- 
gency is not in dispute. It would be fair and 
sensible to elect United States Senators by direct 
vote but under existing conditions such a thing is 
unconstitutional. Contingencies are not to be 
measured by each other alone, the constitutional- 
ity of the contingency does it harmonize with our 
plinciples of government—that is the question. 
In comparing the two instances given above we 
tind that the lawin each case depends on volition, 
but the law in the first case taken effect, not be- 
cause the prince chooses or refuses to approve 
the law, but because he chooses or refuses to give 
peace or war, absolutely independent and perhaps 
entirely ignorant of the law, while in the latter 
case the people are approving and in effect mak- 
ing law under a representative system in which 
the law-making power is vested in the legislature. 
Hence the two contingencies are obviously not 
analogous in their relation to our theory of law- 
making, and because both are contingencies and 
one is constitutional it does not follow that the 
other is also constitutional. Thus we conclude 
that the tirst mentioned argument ignores the 1 eal 
controversy on this question and that it is of little 


7 Cooley’s Con. Lim., 7th Ed., p. 165; Jn re Munie. 
Suffrage, 160 Mass. 586; Stanfil v. Dallas Co., 80 Ala. 
287. 

*s Cooley’s Con. Lim., 7th Ed. p.174 See alsoState v, 
Binder, 38 Mo, 450; St. Louis v. Fitz, 53 Mo. 585; 
Spitler v. Young, 63 Mo. 44; Trall v. Hudson, 78 Mo. 
302; Inhabitants v. Fox, 84 Mo. 59; State v. Common 
Pleas of Morris Co., 36 N. J. L. 72; Commonwealth v. 
v. Bennett, 108 Mass. 27; Commonwealth v. Dean, 110 
Mass. 3857; Gloversville v. Harrell,.70 N. Y. 287; State 
v. Noyes, 30 N. H, 279. 

*8 Locke’s Appeal, 72 Pa. St. 491: State v. Pond, 98 
Mo. 606. 

State v. Parker, 26 Vt. 357. 








or no value in supporting the constitutionality of 
legislative enactments contingent upon popular 
acceptance. 

The first argument is sometimes put in a some- 
what different form asfollows: ‘The legislature 


eannot delegate its power to make law; 
but it can make a law to delegate a 
power to determine some fact or state 


of things upon which the law mukes, or in- 
tends to make, its own action depend.”**! ‘This 
is a clever distinction, but the delegation of the 
power to determine the fact upon which the aet- 
ion of the lawdepends is the delegation of the 
power to call the binding efticacy of the law into 
existence— in substance and effect it is the power 
to say whether the act shall or shall not be the 
law. The fact to be determined is the will of the 
people and.the determination of that fact is the 
exercise of a qualified legislative power.®2 But 
if such a power may be delegated. then all of our 
state legislation may be made contingent upon 
popular vote. Such a view could hardly be sup- 
ported, and because this argument fails to dis- 
tinguish local option laws from ‘general state 
legislation, we must conclude that this argument 
affords no real ground in support of the constitu- 
tionality of local option laws. 

The second argument has a more direct and 
practical application. The legislature, although 
possessing exclusive authority over the public 
corporations®® of the state*4 is unable to exercise 
this power without the co-operation of local 
officers, and thus it is customary in order to faci- 
litate local administration to delegate powers 
with respect to local government to designated 
agents. The supreme jurisdiction has neither 
leisure nor information to take cognizance of and 
manage all the public interests of a certain locality. 
These affairs are best understood and most readily 
administered by local authority, therefore, if 
local legislative power may be conferred upon 
representatives of the electors of public corpora- 
tions, why not confer an administrative or quali- 
fied legislative power®® upon the electors them- 
selves? To do so isboth reasonable and ex- 
pedient.*® But we have just said that sense and 
fairness does not make a thing constitutional, the 
mere fact that a course is reasonable and ex- 
pedient is not the ultimate test. Nevertheless 
the second argument is good on principle for this 
reasun: The legislature, unless restricted by ex- 
press or implied constitutional limitations has 
practically an absolute control over public cor- 
porations; possessing this authority over the 


%! Agnew J. in Locke’s Appeal, 72 Pa, St. 691. 

# See p. 6. 

% This title is intended to include counties, town- 
ships, schoo] districts and municipalities. Elliott on 
Pub. Corp., p. 2. ? 

4 Dillon’s Munieipal Corp., 3d Ed., Vol. 1, p. 5. 

% Locke’s Appeal, 72 Pa. St. 491. 

% Hist Ee’s. & Pub. Law, Col. Univ. Studies, Vol. 5, 
p. 294. 
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offices, revenues, obligationsan_ erritory of these 
corporations, the legislature may delegate such 
powers and capacities to local officers and boards 
as it may deem just and proper for their govern- 
ment; therefore, if the legislature, instead of giv- 
ing each of these corporations the power to enact 
local rules upon a certain subject of local concern, 
chooses to enact a general law upon this subject 
and gives each corporation or the voters therein 
the power to adopt the law. the legislature in so 
doing,is only exercising a discretion in the govern- 
ment of these localities—a discretion which it 
enjoys by virtue of its complete authority over 
them. Hence, weconclude that the second ar- 
gument upon principle supports the proposition 
that local option laws are constitutional. Such 
laws are not only reasonable and expedient in the 
adminstration and government of the local sub- 
divisions of the st&te, but they fall within the 
legislatnre’s power and discretion in dealing with 
those subordinate instrumentalities which have 
been created for governmental purposes. 

The third argument presents a historical ground 
for local option legislation. The English muni- 
cipality was organized for purely local needs®? 
and the American municipality was modeled after 
it."* Dillon says that the fundamental idea ofa 
municipal corporation is ‘‘the investing of the 
people of a place with the local government there- 
of.”°°* There has been a change in the plan of 
organization, coupled with a diminishing in the 
power of regulating local affairs!°°. but the Eng- 
lish idea of local self-government is recognized 
as a permanent factor, not only in our municipali- 
ties, but also in our counties, townships and school 
districts.'°! In some states the right of local 
self-government is secured by constitutional pro- 
vision,!°? in others it is said to be. inherent and 
notsubject to legislative interference,!°* while 
in others itis permitted although the legislative 
power to interfere could not be questioned.!°4 
Therefore, we conclude that the English idea of 
local self-government, whether established by 
state constitutions, judicial tribunals or acquiesced 
in by legislatures, is so completely interwoven 
into American law and government that the 
making of municipal ordinances and local regula- 
tions cannot by implication be included in the 


7 Pol. and Adm. 
(Elliott), 13. 

* Admin. Law. (Goodnow), Vol. 1, p. 192. 

% Cudden v. Eastwick, 1 Salk. 143; People v. Morris, 
13 Wend. 325. 

10 Admin. Law (Goodnow), Vol. 1, p. 202; United 
States v. B. & O. Ry. Co., 17 Wall. (U.S.) 322. 

101 Jn re Munic. Suffrage, 160 Mass. 586; Cooley’s 
Con. Lim., 7th Ed., p. 165. 

#2 Const. of N. Y., art. 10, sec. 2; See Elliott on 
Public Corp., p. 25. 

103 State v. Denny, 118 Ind. 382, 449; People v. Hurl- 
but, 24 Mich. 44; Park Com’s. v. Council, 28 Mich- 
228; State v. Hunter, 38 Kan. 578; State v. Searey, 22 
Neb. 455. 

104 Elliott on Pub. Corp’s. p. 25. 


(Goodnow), 43; Pub. Corp. 





non-delegable power confided to a legislature by 
the state constitution,!°* and that the acceptance 
ofa local option law by the people of a locality 
is only a methoi of exercising tbe right of local 
self-government. In other words, the legislature 
in the absence of a constitutional limitation may 
enact a local option law and delegate to designated 
localities the administrative or quasi-legislative 
power of accepting its provisions, and such a 
method is upon principle supported by the doc- 
trine of local self-government. Thusthe third ar- 
gument justifies local option laws from the peo- 
ple’s point of view. whereas the second argument 
justifies them from the legislature’s point of view. 

Upon the fourth argument Judge Cooley says: 
‘oval option Jaws are sustained on what seems 
to us the impregnable ground that the subject, 
though not embraced within the ordinary powers 
of the municipalities to make by-laws or ordinances 
is neverless within the class of police regu- 
lations in which it is proper that the local judg- 
ment should control.”*!°® There seems to be no 
valid objection to this argument. but its applica- 
tion has not been extended farther than the justi- 
fication of liquor laws and stock regulations. 

The last argument is based chiefly on the form 
of the statute. Having satistied the process re- 
quired in legislative enactments, the act is law 
and does not depend upon a vote for its life, but 
districts to be affected by it are at liberty to accept 
the privileges granted and incur the burdens and 
obligations imposed, as popular will and interest 
dictate. Ifa district elects to accept its provisions, 
the law of its own force begins to operate; if the 
district neglects or refuses to avail itself of the 
privileges offered, the law is not impaired: in 
either event the law itself continues unchanged, 
its operation only is dependent upon popular 
vote.!°7 That this line of argument presents any 
real defense of the consitutionality of local option 
laws is extremely doubtful, for the reason that a 
complete form is not a defense peculiar to local 
option laws. All contingent laws should have 
proper form, in fact all legislative acts should be 
law in presenti to take effeet in futuro. 

But we find fault with this argument for another 
reason. It is too broad,it supports too much. It 
would justify an act submitted to the state at large, 
but such acts, as we have seen, are unconstitutional 
because they delegate legislative power. Now, 
there is practically no difference between the con- 
tingent operation of a local option law and a law 
accepted by the people of the entire state; both 
may be law in presenti to take effect in futuro, the 
one takes effect by districts, the other takes effect 


105 Stantil v. Dallas Co.,80 Ala. 287; Oberholtzer, 
Ref. in America, p. 277: Hist. Ee’s. & Pub. Law, Col. 
Uniy. Studies, Vol. 5, p. 294; American Law (An- 
drews), 447. 

106 Cooley’s Con.-Lim., 7th Ed., p. 174. 

107 State v. Wilcox, 45 Mo. 458; Maggard v. Pond, 93 
Mo. 606; Locke’s App., 72 Pa. St. 491; 32 Am. Law 
Reg. 927. 
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simultaneously throughout the state, but a vote 
in either case is the condition precedent to the 
operation of the law. Form is of no more conse- 
quence in one instance thaninthe other. The real 
difference, as will be seen later, is explained by the 
‘‘local’’ element in the manner of operation and 
in the nature of the subject-matter of the pro- 
posed enactments. Hence, this argument is of 
little value in supporting the constitutionality of 
local option laws. 

The foregoing arguments have been used indis- 
criminately by the courts, and though they are 
not above technical criticism, they have been 
advanced by judicial minds dealing with facts, 
statutes and constitutions, and it is believed that 
when the local option principle is put on trial 
before any competent tribunal in the land, charged 
with the improper delegation of legislative power, 
that fhese arguments will prove.a good and suffi- 
cient defense. Indeed, it is said by a competent 
student of this question that, "Supported by the 
weight of authority for more than half a century, 
the referendum, regarding local matters in 
American communities is now a valid and con- 
stitutional part of our system of government in 
every one of the forty-five states.’?!°* 

Having discussed the arguments supporting the 
constitutionality of local option laws, it is now 
necessary to note the reason why they are distin- 
guished from general laws submitted to the peo- 
ple of the state. 

Briefly, it may be said that the first are justified 
under the power and discretion of the legislature 
in its control of public corporations, and by their 
analogy to the sy-tem of local self-government 
which is completely woven ih our institutions, 
while the latter are more app:rently, if not radi- 
cally, inconsistent with our form of representative 
government. A line must be drawn somewhere. 
Law-making by the representative system cannot 
be earried to its theoretical conclusion, neither 
can the democracy of the town meeting be ex- 
tended to the state at large. The mutual influ- 
ence and restraint of the two ideas must always 
be considered. As a practical solution of the 
problem the prevailing authority distinguishes 
between a law whose operatiou in each locality 
of the state is contingent upon popular sentiment 
in that particuiar locality, and one whose opera- 
tion anywhere or everywhere is dependent upon 
a favocable vote of the state at large.!°® The 
submission in the first case is held constitutional, 
in the latter it is not, and a more practical and 
rational line of demarcation would be difficult to 
draw. 

Third. Are special local option laws constitu- 
tional? May an act relating to some locality 
particularly designated be passed to take effect 
upon being accepted by the people of that locality ? 
The early acts of this kind were uniformly ap- 


10 Oberholtzer, Ref. in America, p. 323; 21 An. Am. 


Acad. 112. 


109 Paul v. Gloucester, 50 N. J. L. 583. °2** "85 Uy’ 





proved by the courts,'!® but constitutional, pro- 
visions prohibiting local and special legislation 
have become so numerous!!! that this division 
of the question is practically unimportant. Elim- 
inating, however, the prohibitions on local and 
special legislation, it may be said in passing that 
special local option acts are authorized by theory 
and precedent!!? and may be sustained on sub- 
stantially the same grounds that underlie the 
constiiutionality of general local option laws. 
Part IV—The Subject Matter of the Act.—Since 
local option legislation is effectually woven into 
our wri.ten law it is relevant to seek its limits, to 
discover the boundaries which the courts have set 
to the subject matter of these automatic enact- 
ments. Loval option laws pertaining to the fol- 
lowing subjects have been held valid: Tue adop- 
tion of city ordinances :!!* the extension of munic- 
ipal boundaries ;!!*4 the creation of townships;!!5 
new counties!!®° and irrigation districts;!!7 
the construction xnd regulation of roads;!!5 
the control of public schools;!!% the uniting of 
municipalities;!?° the dissolution of sciiool dis- 
tricts,!2! and villages;!?? election laws;!2° erec- 
tion of -levees,!?4 and memotial monuments;!25 
establishing schools,'?® courts!?7 and boards of 
public works ;!28 stock and fence rules;!29 liquor 


110 Wales v. Belcher (Mass. 1826), 3 Pick. 508; Gcd- 
din vy. Crump (Va. 1837), 8 Leigh. 120; Burgess v. Pue 
(Md. 1844), 2 Gili. 11: People v. Reynolds (Ill 
1848), 5 Gilm. 1; Talbot v. Dent (Ky. 1849), 9 B. Mon 
526. 

111 Stimson’s Am. Stat. 
Reg. 1109. 

11212 Harv. Law Rev. 1388; 16 Harv. Law Rev. 218. 

113 Taylor v. McFadden, 84 Iowa 262. 

14 Smith v. McCarthy, 56 Pa. St. 359; State v. Ell- 
wood, 11 Wis. 17; People v. Nally, 49 Cal. 478; Mor- 
ford v. Unger, 8 Lowa, 82; Manly v. Raleigh (N. Car.), 
4 Jones Eq. 370. 

15 Opinion of Judges, 55 Mo. 295; Com. v. Judges 
8 Pa. St. 391. 

6 People v. McFadden, 81 Cal. 481; People v. 
Reynolds, 10 Ll]. 1; Jasper County v. Spitler, 13 Ind. 
235. 

117 Fallbrook Dist. v. Bradley, 164 U.S. 112; Matter 
of Madere Dist., 92 Cal. 296. 

118 Noonan vy. Freeholders, 51 N. J. L. 454; Haney 
. Barto Co., 91 Ga. 770. 

9 Werner v. Galveston, 72 Tex. 22. 

120 Stone v. Charlestown, 114 Mass. 214. 

121 State v. Cooley, 65 Minn. 406. 

122 Blaurelt v. Nyack, 9 Hun (N. Y.), 153. 

123 People v. Hoffman, 116 II]. 587; Wetherell v 
Devine, 116 Ill, 631. 

124 Williams v. Cammack, 27 Miss. 209. 

12% Dexter v. Raine, 10 Ohio Dec. 25. 

126 Bull v. Read (Va.), 13 Gratt. 78; State v. Wilcox 
44 Mo. 458; Burgess v. Pue (Md.), 2 Gill. 11, 254. 

127 State v. Sullivan, 67 Minn. 379: Rutter v. Sul- 
livan, 25 W. Va. 427; Wales v. Belcher, 3 Pick. 508. 

128 State v. O'Neill, 24 Wis. 149; Slinger v. Henne- 
man, 38 Wis. 504; Ryan v. County, 80 Wis. 336. 

129 Stanfil v. Dallas Co., 80 Ala. 287; Erlinger v 
Boneau, 61 Ill. 94; Dalby v. Wolf, 14 Iowa, 228; Noff- 
zigger v. McAlister, 12 Kan. 315; Lammert v. Lindell 
S me 188; Hardenburg v. Lockwood (N. Y.), 25 
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regulations;!*° power of turnpike companies ;!*! 
municipal aid bonds;!** purchase ef land for 
county purposes;!** regulation of cities and 
towns;!*4 revision of city charters;!*° river im 
provements;! 36 sale of refreshments;!** taxes for 
internal improvements:!** levee repairs!** and 
school purposes.! 4° 

But a statute which submitted to the voters of 
certain districts the regulation of oyster beds be- 
longing to the state. was held invalid, upon the 
ground that it would be contrary to every princi- 
ple of sound legislative policy and repugannt to 

the maxim which forbids the delegation of power, 
to make the operation of a statute affecting a 
common right of the people of the whole state 
depend upon a popular vote of persons residing 
within a county.!#! 

Again, a legislature cannot refer to the people 
of cities and towns the question whether women 
shall be entitled to vote at local elections, because 
such a question is one, not of local but of general 
concern. ‘The determination of the classes to be 
invested with political power is a purely legisla- 
tive function under all circumstances and is not 
within the power of towns and cities. ! ** 

We may conclude then that the local option act 
must relate, as the name implies, to matters of 

180 Weill v. Calhoun, 25 Fed. Rep. 865; Miller v. 
Jones, 80 Ala. 89; Boyd v. Byart, 35 Ark, 69; State vy. 
Wilcox, 42 Conn. 364; Territory v. O’Connor, 5 Dak. 
897; Caldwell v. Barrett, 73 Ga. 604; Groesch vy. State, 42 
Ind. 597; State v. Forkner, 94 Lowa, 1; Commonwealth 
v. Weller, 14 Bush. (Ky.) 218; Fell y. State, 42 Md. 71; 
Commonwealth y. Dean, 110 Mass. 357; Feek v. Town- 
ship, 82 Mich. 393; State v. Cooke, 24 Minn. 247; 
Lemon v. Peyton, 64 Miss. 161; State v. Pond, 93 Mo. 
606; Paul v. Judge, 50 N. J. L. 585; Gloversville vy. 
Howell, 70 N. Y. 287; Stephens vy. State, 61 Ohio St. 
597; Locke’s Appeal, 72 Pa. St. 491; Ex parte Ken- 
nedy, 28 Tex. App. 77; State v. Parker, 26 Vt. 357; 
Savage v. Commonwealth, 84 Va. 619. 

151 State v. Monmouth Co., 26 N. J. L. 99. 

12 Chicago, ete., Ry. v. Otoe Co., 16 Wall. 

~ 667; People v. Coon, 25 Cal. 685; Cotton v. Leon Co., 
6 Fla. 610; Powers v. County, 23 Ga. 65; Lafayette 
Co. v. Geiger, 34 Ind. 185; Dubuque Co. v. Dubuque 
(lowa), 4 Greene, 1; St. Louis v. Alexander, 23 Mo. 
483; Grant vy. Comter, 24 Barb. 282; Caldwell v. Jus- 
tices, 4 Jones Eq. (57 N. Car.) 323; Cincinnati, etc., 
Ry. v. County, 1 Ohio State, 77: Moers v. Reading, 
21 Pa. St. 188; Louisville Ry. Co. v. Davidson Co, 
(Tenn.), 1 Sneed. 676; San Antonio vy. Jones, 28 Tex. 
19. 

88 Weaver v. Cherry, 8 Ohio St. 564. 

M4 Guild v. Chicago, 82 Ill. 472; Rome Bank vy. 
Rome, 18 N. Y. 38. 

18 Brunswick y. Finney, 54 
Bank vy. Brown, 26 N. Y. 467. 

86 Corning v. Greene (N. Y.), 23 Barb, 33. 

87 State v. Francis, 95 Mo. 44. 

8 Police Jury v. McDonough, 8 La. Ann, 341; New 
Orleans v. Grahlie, 9 La. Ann. 561; New Orleans vy. 
St. Romes, 9 La. Ann. 573. 

* Aleom y. Hamer, 38 Miss, 652. 

M0 steward vy. Jefferson, 3 Harr. 
Donovan (Ky.), 10 Bush. 681. 

M41 Bradshaw vy. Lankford (Md.), 11 L. R.A. 582. 

42 Jn re Muniec. Suffrage, 160 Mass. 586; Hist. Ee. 
and Pub. Law Col. Univ. Vol. 5,p. 294; Note to Coffin v. 
Thompson ( Mich.), 21 L. R. A. 662. 


Ga. 317: Chenango 
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local interest and concern.!4% Just what is meant 
. by the term ‘‘matters of local interest*’ must be 
ascertained in each particular case. (Questions of 
local interest may become of state concern. The 
act must be analyzed in the light of existing con- 
ditions in order to arrive at a safe conclusion. 
But the act is protected with the double discretion 
of the legislature and the courts, for this is a field, 
it should be noted, in which the courts will give 
the legislature the full benefit of the presumption 
that their acts are constitutional.! 44 

Part V — Constitutional Provisions. — Finally, 
there may be constitutional provisions involved 
which affect the particular case. Asa result of the 
democratic tendencies in the United States and a 
growing distrust of the legislatures,!4° many of 
our state constitutions not only contain detailed 
provisions limiting the power of the legislature, 
but articles which authorize the submisson of cer- 
tain questions to popular vote.'4° For example. 
the Missouri constitution empowers counties, mu- 
nicipalities and schoo! districts to increase their 
‘ax rate or issue bonds by a local vote:!** author- 
izes large cities to frame their own charters;!45 
and directly applies the principle of the referen- 
dum in providing that certain banking acts shall 
not go into effect until approved by a majority of 
the qualified voters at the next general election. ! + 
Some of the states have 
ments authorizing local option liquor laws,!*" 
others provide for local option stock laws:!’! and 
three states have adopted constitutional amend- 
ments providing for the eptional initiative and 
referendum on nearly all of state legislation.!*? 

When the acceptance of laws by popular vote is 
thus expressly provided for in the state constitu- 
tion, the submission of such acts to the voters 
evidently cannot be considered a delegation of 
legislative power within the meaning of the 
maxim that prohibits the delegation of such 
power.!** And this is true although the submis- 
sion of all legislative acts to popular vote is 
authorized.!*4 


With respect to these constitutional pro- 
visions it is sometimes argued that a clause 

14320 Alb. Law Journal, 435. 

14416 Harv. Law Rey. 218. 

14 Brice’s Am. Com. Abdgd. Ed. 318, 325. 

46 Judson in $t. Louis Mirror, Dec. 24,1903; Ober- 


haltzer. Ref. in America, IX, X. 

47 Missouri Constitution, art. 10, see. 11. 

148 Missouri Constitution art. 9, sec. 16. 

49 Missouri Constitution, art. 2, see. 26. 

160 Fla. Const., art. 19, sec. 1; Tex. Const., art. 16, 
sec. 20; Ky. Const., sec. 61; Del. Const., art. 13, sec. 1. 

1 Texas Const. 1876, art. 16, see. 23. 

152 South Dakota Const. 1898, art. 3. sec. 1: Oregon 
Const. 

153 Holley vy. State, 14 Tex. App. 505. 

14 Optional In. and Ref. held constitutional in Ore- 
gon. See Arena, 31,284, for criticism on the In. and 
Ref., see F. N. Judson inst. Louis Mirror, Dee. 24, 
1903: T. J. Sherwood, 56 Cent. L. J. 247: H. W. Bond, 
56 Cent. L. J. 448. 
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the enactment of local 
option laws upon one_ subject necessarily 
excludes the enactment of local option laws 
on other subjects. We doubt this conclusion 
for the reason, asabove indicated, that the people 
have become distrustful of the legislature and 
that the great increase in the number of provisions 
in our state constitutions is intended to limit the 
authority heretofore exercised by the legislature, 
rather than to grant powers hitherto denied. 
That is to say, the people provide that specific 
subjects shall be dealt with by local option laws— 
that the people shall have a voicein the enforce- 
ment of such laws—but they leave the regulation 
of other subjects entirely to the discretion of the 
legislature. 

The prevalence of these constitutional provi- 
sions gives rise to technical distinctions in statu- 
tory construction and thereby renders the wording 
of the act of great importance. For example. 


which provides for 


the Ohio constitution prohibited the passage of | 


acts to ‘*take effect upon the approval of any 
other authority than the General Assembly.**!4¢ 
Under this clause an act **to take effect and be in 
force’’!>* from and after acertain day subsequent 
to a vote inits favor, was declared invalid, while 
a general local option law enacted ‘‘to take effect 
and be in force from and after its passage’’!67 
was held to be a complete law when it had passed 
through the several stages of legislative enactment, 
that it derived none of its validity from a vote of 
the people, and that in all its parts it was an ex- 
pression of the will of the legislative department 
of the state. The propriety of such a distinction 
is, at least questionable, but it shows that the 
phraseology of contingent legislative enactments 
may become a matter of grave significance under 
constitutional provisions as well as in the absence 
ofsuch provisions. But what is more important 
in this connection is the illustration that local 
option laws are not considered a delegation of 
legislative power even in the face of an express 
provision which prohibits the legislature from 
passing an act to take effect upon the approval of 
any other authority than the general assembly. 

Part VI — Summary and Conclusion.—Before 
taking up the conclusion proper it will be rele- 
vant to notice some suggestions Which have 
urisen in the discussion of this question. .While 
these suggestions or observations cannot properly 
be classed as conclusions responsive to the sub- 
ject of this paper, they nevertheless grow out of, 
and are intimately connected with, the questions 
in issue. 

If we anticipate the conclusion that local option 
laws areconstitutional and remember what has 
been said in support of that view, it seems to 
follow as a corollary, that those matters in which 
the interests of the whole state are vitally con- 
cerned and those in whieh the advantages of sys- 


*> Constitution of Ohio, art. 2, sec. 26. 
166 State v. Garrer, 64 N. E. Rep. 573. 
167 Gordon y. State, 46 Ohio St. 607. 





tem and uniformity are overwhelming, should 
not be managed by the legislature through local 
option laws. On the other hand. those inatters 
in which local interests are alone concerned may 
properly be regulated by local option laws al- 
though a uniform system is not secured. Uni- 
formity in results cannot co-exist with the right 
of local self-government. The authority granted 
is uniform butits use is dissimiliar—a dissimi- 
larity inherent in the idea of local government.!58 

As to what constitutes a proper subject matter 
for local option legislation is ordinarily deter- 
mined by the legislature which is protected in 
such determination by its presumption that its 
acts are constitutional. But in extreme cases it 
seems that the courts will interfere and declare 
the subject matter of the statute beyond the sphere 
of legitimate local control.!** 

In form the act must be law in presenti to take 
effect in futuro, that is, a complete statute which 
in itself contemplates the condition of affairs upon 
which its operation depends and requiring noth- 
ing to make it perfect and éperative as law except 
the determination of the people of the district to 
be affected whether it shall be enforced within 
the district. °° 

To summarize and answer the question pro- 
pounded for this discussion, it may be said under 
the sanction of what is believed to be the better 
opinion and weight of authority, that the follow- 
ing propositions are established : 

First. Independent of any express constitu- 
tional authorization, the enactment, operation, 
or taking effect of a legislative act cannot be made 
contingent upon popular acceptance by the state 
at large, for the reason that such acceptance is 
inconsistent with our system of representative 
government and is therefore construed as a vio- 
lation of the principle that legislative power 
cannot be delegated. 

Second. In the absence of an express constitu- 
tional limitation, local option laws both general 
and special, if confined to loval affairs, may be 
passed although their operationis contingent up- 
on a favorable vote of the districts to be affected, 
and such laws do not violate the principle that 
legislative power cannot be delegated, for the 
reason that they are justified by virtue of the 
power and discretion of the legislature in its con- 
trol of public corporations, and because of their 
analogy to the system of local self-government 
which existed in America before our constitutions 
were adopted andin the mother country from 
time immemorial.!®! 

F. E. WiLLiamMs. 
University of Missouri. 


18 Matter of Cleveland, 52 N. J. L. 188; State v. 
Copeland, 66 Minn. 315. 

169 Bradshaw y. Lankford, 11 L. R. A. (Md.) 582; Jn 
re Munie, Suffrage, 23 L. R. A. (Mass.) 113. 

160 19 America and English Ene. of Law, 489. 

161 Andrews’ Am. Law, p. 447; Cooley’s Const. 
Limitations, 7th Ed., p. 264. 








14 CENTRAL LAW JOURNAL. 





No. 1 








RAILROADS — DUTY TO FENCE 
GROUNDS. 


STATION 


McGUIRE v. ST. LOUIS, M. & 8. E. RY. CO. 





St. Louis Ccurt of Appeals, Missouri, May 16, 1906. 

Under the statute requiring railroads to fence their 
tracks, they are permitted to leave a sufficient space 
open about stations for the safe and commodious 
transaction of business. 

A place on a railroad where passengers and freight 
are regularly received and discharged, irrespective of 
whether a depot and statior agent are maintained 
there, and though unincorporated, is a station, with- 
in the rule permitting railroads to leave a sufticient 
space open about stations for the safe and commodi- 
ous transaction of business, notwithstanding the 
statute requiring railroads to fence their tracks. 

GoovE J.: Action for double damages for the 
killing of a steer by the defendant's train. The 
animal went on the track of the defendant at 
Eaglet. a stopping place or station in Stoddard 
county. The defense was that it was necessary 
to leave the railroad track unfenced at that place 
in order to carry onthe business of the station 
with reasonable convenience to the public and 
safety to train operatives. The court gave an in- 
struction for the plaintiff which ignored this de- 
fense, and in effect, directed a verdict for the 
plaintiff if the animal strayed on the track where 
the railroad was unfenced, unless the point was 
at a public highway crossing or in an incorpora- 
ted town. This instruction canbe justified only 
in case thereswas no depot or station at Eaglet. 
It isa hamlet where there are a mill, several 
homes, anda store, but not ineorporated. A 
platform is maintained by the railroad company 
along its track, and passengers are taken on and 
off there. Freight is received and deposited 
there, too, it seems, for the convenience of any 
one who wishes to ship toand from the point. 
There is no depot building, and as to whether or 
not a railroad agent is kept there the evidence is 
silent. 

By judicial construction of the statute requir- 
ing railroad companies to fence their tracks, they 
are permitted to leave a sufficient space open 
about depots or stations for the safe and com- 
modious transaction of the business of the station. 
One side of the main track at Eaglet is unfenced, 
as is also a spur which runs out from the main 
track about 200 yards. There was testimony that 
it was necessary to leave this space open for the 
safety of train operatives, and so the patrons of 
the company could load and unioad freighr. 
Cattle guards would have been required if the 
whole space had been inclosed. and this might 
have endangered trainmen. On the whole, we 
think it was a question for the jury whether it 
was necessary to leave the track unfenced where 
the plaintiff's steer entered, provided Eaglet was 
a station, within the meaning of the rule allow- 
ing railroad companies to leave such space un- 
fenced about a station as business needs require 
to be open. The word ‘‘depot”’ or “‘station’’ is 
used in different senses, according to the subject- 





matter of the case under consideration. Some- 
times a court has to determine whether or not a 
railroad company has complied with its contract 
to maintain a depot or station at a certain point 
(Gayeau v. R. R., 25 Grant, Ch. U. C. 64; Hood 
v. R.R., L. R. 5 Ch. 525): at other times. whether 
acertuin point isa station, in the sense that 
notice of the times, of arrival and departure of 
trains must be posted, (State v. R. R., 133: Ind 
69,32 N. E. Rep. 817, 18 L. R. A.502) and, again 
if the point is a station, so that passen- 
gers must be accepted or set down there (Georgia 
etc., Ry. v. Robinson, 68 Miss. 643, 10 So. Rep 
60), or freight received ‘Kansas City, ete., Ry. v- 
Lilly [Miss.] 8 So. Rep. 644). The purpose of 
therule exempting comp anies from fencing about 
stations. is to promote the safety of train opera- 
tives, who would be endangered in moving and 
coupling cars by fences and thecattle guards re- 
quired to render fences effective, and to facilitate 
public convenience. Therefore it is proper to 
affix such a meaning to the word “station” as 
will serve the ends of this rule of law, if we can 
do so consistently with reason and other legal 
rules. It is not necessary to havea depot anda 
station agent at a railroad point, to constitute the 
point a station, in some senses of the term. ‘The re- 
ceipt and discharge of passengers and freight and 
the maintenance of a platform are sufficient. State 
v. Northampton Co., 37 Conn. 153; Anderson y. 
R. R., 16 Can. L. T. 185, 27 Ont. Rep. 44; 
State v. R. R., 12 S. D. 305, 81 N. W. Rep. 
503, 47 L. R. A.569. A distinction is taken in the 
books between a regular station, where trains 
stop at appointed times, and offices are kept, and 
buildings for storage of freight and the comfort 
of passengers, and a station where passengers 
are taken on or let off if they give notice in ad- 
vance. Cook v. R. R., 67 Ala. 533; Chicago, 
etce,. R. R. v. Flag, 43 Ill. 364, 92 Am. Dee. 133. 
Eaglet is designated as a station by the defendant 
company. We understand that the company 
regularly received and discharged passengers and 
freightthere. If this is true, it ought to be 
deemed a station, within the meaning of that 
word when used in stating the rule permitting 
railroad companies to allow necessary grounds 
to remain unfenced about a station. It was im- 
portant for the patronsof the defendant railway 
company to have convenient access to its platform 
and tracks at Eaglet in taking passage on trains 
and loading and unloading freight. It was im- 
portant, too, for train operatives to be exempt 
from the danger of cattle guards in moving and 
coupling cars—a task they would becompelled to 
perform at that point. ‘The facts appear to bring 
the place within the reason of the rule of law in- 
voked as a defense to this action. 

Of course whetherit was necessary for the track 
to be open at the very point where the plaintiff’s 
animal entered was a question for the jury, to be 
submitted by an appropriate instruction. 

The judgment is reversed and the cause reman- 
ded. All coneur. 
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Nore.— Character of Place as a Stationand Extent 
oy Business Transacted to Exempt a Railroad from 
Fencing Track.—It is a general rule that a railroad 
company is not required to fence its track upon its 
depot grounds, in the absence of negligence. We 
shall not réview the authorities sustaining this well 
recognized rule of law but will confine our investiga- 
tions to the more practical question as to what may 
be the necessary character of the place or the extent 
of business transacted to exempt a railroad under this 
rule. 

We observe first that a railroad company is not re- 
quired to fence its road where the engine house and 
machine shop, car house, and wood house and yard 
are situated, and are not liable for cattle killed there, 
for want ofa fence. Indianapolis,ete., R. R. v. Oestel, 
20 Ind. 231. So also a railroad company is not charge- 
able with negligence in failing to feneé its track and 
grounds at a place at which its trains stop to receive 
and discharge passengers and freight which is laid off 
in lots and blocks, though not incorporated, whereby 
animals stray into a crop of oats and destroy it. 
Louisville, ete., R. R. v. Scott, 34 Ill. App. 635, 

Grounds ata flag station at which trains are regu- 
larly stopped whenever there are passengers, freight 
or express to be taken, though no depot building is 
erected thereon, are depot grounds, which the rail- 
road company is not required to fence. Schneekloth 
vy. Railroad, 108 Mich. 1, 65 N. W. Rep. 663; Gulf, ete.» 
R. R. v. Wallace, 2 Tex. Civ. App. 270, 21S. W. Rep: 
973. 

A railroad company, moreover, is not bound to fence 
at any place used for switching or loading and unload- 
ing freight, where a fence would seriously interfere 
with its business or the safety of its employees, 
Evansville, ete., R. R. v. Willis, 98 Ind. 507; Chicago, 
ete., R. R. v. Hogan, 30 Neb. 686. Thus in an action 
against a railroad company to recover damages for the 


alleged killing of a cow by defendant’s locdmotive,. 


thé@issue being whether the killing was at the place 
at which the cow pany was legally required to erecta 
fence, it appeared that the killing occurred at aswitch 
outside the platted limits of an incorporated village, 
but adjacent thereto, and that in this locality, there 
was a Warehouse and a storer, the place being used by 
the public as much as any portion of the village, and 
that the: switch was so located that it could not be 
reached by teams for loading or unloading there if 
fenced. ‘The court held that the facts were sufficient 
to justify a finding that the place was open to the pub- 
lic and a fence not required. Toledo, ete., R. R. v- 
Chapin, 66 11]. 504. So also for the same reason, a rail- 
road is not bound to fence opposite a grain elevator, 
where there are side tracks and freight constantly 
being received and unloaded. Lake Erie; ete., R. R, 
v. Kneadle, 94 Ind. 454. 

There is a limit, however to the law’s indulgence of 
a railroad’s violation of a duty to fence its track, and 
that limitation begins where danger te the public or 
the railroad’s employees ends. Thus a railroad com- 
pany is required to fence where, on an open prairie, it 
maintains a switch and side track for its own conveni- 
ence in storing cars. Russell y. Railroad, 26 Mo. App, 
368. Nor can the exemption to fence be extended to 
a siding used merely for the loading of ties, wood and 
piling purchased by the company at a point where no 
depot is maintained, no employee stationed, and where 
persons desiring to take passage are obliged to flag 
the trains. Hurt vy. Railroad, 39 Minn. 485, 40 N. W 
Rep. 613. So also a point a mile from the neares 
station grounds, not within the limits of a town, re- 





mote from any ra'lwgy or highway crossing, and not 
necessary for use in making up trains though occasion- 
ally used for such purpose is not within the excep- 
tion requiring railroad companies to fence their track, 
See also to the same effect, Morris v. Railroad, 58 
Mo. 78. 

The intent to make use of certain grounds as adepot 
or switchyard does not give the railroad the right to 
leave the place unfenced. Actual occupancy and use 
are necessary. Thus, in the case of Cox v. Railroad, 
41 Minn. 101, 42 N. W. Rep. 924, it appeared that 
plaintiff’s horse escaped from his custody wathout his 
fault and entered upon the track of the defendant 
company at a point where it was not fenced and was 
struck by a locomotive and killed. The ground at the 
place where the horse entered had been purchased by 
the company with the intent to use it for terminal 
grounds and side tracks when the business of the 
company so increased as to render such facilities neces- 
sary, but it was not being so used at the time of the 
accident. The court held that the company was li- 
able, the indefinite intent to use the ground fora pub- 
lie purpose not being sufficient to relieve the company 
from the duty to fence its track. 

As to what do not constitute ‘‘depot grounds” with- 
in the meaning of exceptions to statutes requiring 
railroads to fence their tracks, see Jaeger vy. Railroad, 
75 Wis. 130, 48 N. W. Rep. 732; Anderson v. Stewart, 
76 Wis. 48, 44 N, W. Rep. 1091; Plunkett v. Railroad, 
79 Wis, 222,48 N. W. Rep. 519. 


BOOK REVIEWS. 





TAYLOR ON JURISDICTION AND PROCEIMURE OF THE 
UNITED STATES SUPREME COURT. 

A book which fills a place in the bibliography of 
jurisprudence which no other book has ever claimed 
to fill, and one which is destined to become one of 
the master pieces of legal literature is that which has 
recently issued from the press entitled “Jurisdiction 
and Procedure of the United States Supreme Court,” 
by Hon. Hannis Taylor, LL. D. 

If we knew nothing of this book but the name of 
its author we would have unhesitatingly given it our 


sapproval, on the ground that no man, who has once 


gained the reputation that Dr. Taylor enjoys today 
would assail that reputation by fathering a work of 
mediocrity or one founded on a careless jumble of 
authorities. Dr. Taylor is the author of certain 
works which have gained for him most honorable de- 
grees from the universities of Dublin and Edinburg 
and have won for him a place among the greatest 
writers on jurisprudence in the world. These works 
were ‘The Origin and Growth of the English Consti- 
tution” and “International Public Law.” Dr. Tay- 
lor is a matured student, well informed and grounded 
deep in the principles of the subject which he essays 
to discuss. There are no “shallow places” in any of 
his warks which would serve toendanger the voyager 
who commits his whole confidence to the statements 
of the learned author without any other chart or com- 
pass. His reasoning is as profound as that of 
Bishop’s and his diction as smooth and graceful as 
that of Cooley. 

In the book which we have for review at the pres- 
ent time we are amazed at the thoroughness of the 
analysis. The introduction treats of the ‘Genesis of 
the Supreme Court,” which points out firstly the 
great fact that the Supreme Court of the United 
States has no prototype in history, and secondly as- 
eribes its origin to a ‘‘distinctively American inven- 
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tion known as constitutional limitations on legisla- 
tive power.” In deseribing.that invention, Dr. Tay- 
lor says: ‘*That invention embodies the fundamen- 
tal difference which divides two kindred politi- 
eal systems, the one resting on the sovereignty of the 
people as expressed in written constitutions, the 
other on the soverignty of Parliament.” 

The fundamental division of the work is into six 
parts: Part I, Original Jurisdiction; Part Il, Appel- 
late Jurisdiction Over Ordinary Federal Courts; 
Part I{1, Appellate Jurisdiction over Special Federal 
Courts: Part IV, Appellate Jurisdiction over State 
Courts; Part V, The Great Writs: Part VI, Proced- 
ure in the Supreme Court. Part I, which discusses 
‘the question of the original jurisdiction of the su- 
preme court, is divided by Dr. Taylor into five chap- 
ters, as follows: Chapter 1, Constitutional Grant of 
Jurisdiction; Chapter 2, When a State May Sue; 
Chapter 3, When a State May be Sued; Chapter 4, 
Suits Between States as to Boundaries; Chapter 5, 
Procedure in Original Cases. Under the first chapter 
Dr. Taylor defines what is meant by the term ‘‘case’”’ 
as contained in the constitutional grant of jurisdic- 
tion to the supreme court which provides that the 
judicial power shall extend to all cases, in law and 
equity, etc. Dr. Taylor explains this term on the 
authority of Judge Marshall, as follows: ‘This clause 
enables the judicial department to receive jurisdic- 
tion to the full extentof the constitution, laws, and 
treaties of the United States, when any question re- 
specting them shall assume such a form that the ju- 
dicial power is capable of acting for it. That power 
is capable of acting only when the subject is submitted 
to it by a eparty who asserts his rights in the form 
prescribed by iaw. It then becomes a case, and the 
constitution declares that the judicial power shall ex- 
tend to all cases arising under the constitution, laws 
and treaties of the United States.” 

It is impossible within the narrow limits of this re- 
view to point out all the excellences ofthis work orits 
great valueto one who desires to inform himself of 
the jurisdiction of what Dr. Taylor describes as the 
“greatest tribunal in the world.” In our opinion 
there is not only nothing which is in the same class 
with this work of Dr. ‘Taylor but also nothing whichy 
at all attempts to cover the same field of investi- 
gation with the same exhaustiveness. 

Printed in one volume of 1073 pages and published 
by the Lawyers’ Co-operative Publishing Company, 
Rochester, New York. 


HUMOR OF THE LAW. 


“This attack on Gen. Bristow for the disclosures in 
the special postal report reminds me of a justice of the 
peace in Mississippi who was hearing a case tried by 
a lawyer named George Smith and another named 
Brown,” said Congressman John Sharp Williams. 
“The justice had been looking on the corn liquer when 
it was white and he was in asad state. Smith had the 
witness. 

**What is your name?’ demanded Smith. 

**T object,’ said Brown ‘It doesn’t make any differ- 
ence what his name is.’ 

“*Objection sbustained,’ solemnly muttered the 
court. 

**Where do you live?’ asked Smith. 

“*T Object!’ shouted Brown. ‘It is immaterial 
where he lives.’ 

***Shustained,’ said the justice. Smith blazed up, 
ealling the justice a ‘drunken old fool’ and adding 





several other compliments. By degrees the justice 
comprehended the force and drift of the remarks and 
then it was his time to get mad. 

““*Where’s Frye?’ he demanded. Frye, the con- 
stable, emerged from the crowd with a broad grin 
which enraged the squire still more. | 

***Stand up there!’ he yelled to the constable. ‘I 
fine you +5 for letting George Smith insult me on the 
bench. Court’s adjourned.”—Boston ‘‘ News.” 





BOOKS RECEIVED. 





The Commercial Power of Congress. By Paul Jones, 
LL. B., Counsellor-at-Law. Privately Printed. 
New York, 1904. Price, $5.00. Review will follow. 


WEEKLY DIGEST. 
Weekly Digest of ALL the Current Opinions of 


ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. ABATEMENT AND REVIVAL—Death Pending Suit to 
Redeem From Foreclosure.— The death of a party 
pending suit to redeem land from foreclosure of a 
deed of trust on land held to pass his interest to his 
heirs, which interest could not be represented by his 
administrator.—State Fair Ass’n v. Terry, Ark., 35 S. 
W. Rep. 87. 

2. ACTION— Invasion of Property Rights. — Where 
property is invaded, and the citizen is deprived of the 
property and the liberty to enjoy it, his appeal for pro- 
tection is founded upon fundamental principles, ad- 
herence to which is obligatory tpon the courts.—Bright 
v. Bell, La., 37 So. Rep. 976. 

3. AccCOUNT—Pleading. —Inan action on an account 
for items of money paid out by plaintiff for defendant, 
answer held to entitle defendant to prove that certain 
items were paid by plaintiff with money furnished by 
defendant for that purpose. — Manion v. Manion, Ky., 
85 8S. W. Rep. 197. 

4. ACCOUNT—Sufliciency of Statement.—Items for one- 
half of taxes paid, one-half the account of W, and one- 
half the account of S in an account covering four 
years, are not insufficiently stated, as matter of law.— 
Bick v. Halberstadt, Mo., 85 S. W. Rep. 127. 

5. ACCOUNT, ACTION ON — Verdict Where Only One 
Item in Dispute.—Where only one item of account sued 
on is disputed, a verdict for plaintiff for that item only 
entitles plaintiff to a new trial.—Peale v. Shore Electric 
Co., N. J., 60 Atl. Rep. 46. 

6. ADVERSE POSSESSION — Substantial Enclosure. — 
Breaches in an inclosure held not to destroy continuity, 
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so us to prevent the title by prescription. —Jones v. 
Hodges, Cal., 79 Pac. Rep. 869. 

7. APPEAL AND ERROR—A@verse Possession.—The de- 
fense that a person’s title to land has been lost by ad- 
verse possession is established by proof that he has 
been disseized and continuously kept out of possession 
for the legal term by another.—Murphy v. Common- 
wealth, Mass., 73 N. E. Rep. 524. 

8s. APPEAL AND ERROR—Entry of Decree Pending Ex- 
ceptions.—A fiffal decree, entered pending exceptions, 
operated only as an order for a decree. — Tyndale v. 
Stanwood, Mass., 73N. E. Rep. 540. 

¥. APPEAL AND ERROR—Failure to Include Evidence.— 
On appeal in equity, the court will strike the statement 
of facts on certificate of the trial judge showing that 
such statement did not contain all of the evidence.— 
Caughey v. Rien, Wash., 79 Pac. Rep. 925. 

10. APPEAL AND ERROR—Findings of Court in Equity 
Suit.—A court in an equity suit having made findings in- 
dependent of the verdict of a jury. an assignment that 
the court erred in calling the jury, or submitting ques- 
tions of fact to it, would not be reviewed.— Laumanv. 
Hoofer, Wash., 79 Pac. Rep. 953. 

ll. APPEAL AND ERROR—Findings of Fact. — Where 
the court fails to find on all the material issues, the 
jndgment must be reversed.—Stanley v. Flint, Idaho, 79 
Pac. Rep. 815. 

12. APPEAL AND ERROR—Interlocutory Orders.—Order 
for a bond for the release of a sequestration cannot 
work an irreparable injury, and, being interiocutory, no 
appeal lies therefrom.—State v. St. Paul, La., 37 So. 
Rep. 964. 

13. APPEAL AND ERROR—Leading Questions. — Lead- 
ing questions are reversible error, when, aside from the 
answers thereto, it cannot be said that there is sufficient 
evidence to warrant the verdict.—Ft. Worth & R. G. Ry. 
Co. v. Jones, Tex., 85S. W. Rep. 37. 

14. APPEAL AND ERROR — Reargument. — Where the 
opinion of the lower court is submitted, and a reargu- 
ment is ordered, a supplemental opinion, formulated 
thereafter, is no part of the case, unless sent up in pur- 
suance of the request of the appellate court.—Varrick y. 
Hitt, N. J., 60 Atl. Rep. 47. a 

15. ARMY AND NAVY—Pay of Aid to Rear Admiral.—An 
aidtoa rear admiral held entitled, in addition to his 
regular pay, to the same compensation as is allowed an 
aid toa major general, under Navy Personnel Act, ch. 
413, § 18, 30 Stat. 1004.—United States v. Crosley, U. 8. S. 
C., 25 Sup. Ct. Rep. 261. j 

16. ATTORNEY AND ULIENT — Unauthorized Compro- 

mise.—In action against attorney for unauthorized set- 
tlement of claim for less than its face value, measure of 
proof required of plaintiff determined. — Vooth v. Mc- 
Eachen, N. Y., 73 N. E. Rep. 488: 
* 17. BANKRUPTCY — Liens. — The lien of an execution 
levied on a bankrupt’s property before bankruptcy pro- 
ceedings is not affected by the sale of the bankrupt’s 
property ia such proceedings. — Bussett v. Thackara, 
N. J.,60 Atl. Rep. 39. 

18. BANKRUPTCY—Title of Trustee. — The rights of a 
trustee in bankruptcy relate back to the time of filing 
the petition, and cover bankrupt’s property from that 
time.—Glidden v. Massachusetts Hospital Life Ins. Co., 
Mass., 74 N. E. Rep. 538. 

19. BENEFIT SOCIETIES — Reinstatement. — Where the 
by-laws of a mutual benefit society contemplated a vote 
for reinstatement of a suspended member during his 
life, failure of his lodge to act on his reinstatement after 
he had died held not available to the beneficiary.—But- 
ler v.Grand Lodge A. O. U. W. of California, Cal., 7 
Pac. Rep. 86). . 

20. BILLS AND NOTES—Authority to Transfer.—In an 
action against a pledgee for the value of the property 
pledged, which was transferred with the note secured, 
evidence as to the authority to transfer the note is im- 
material, it being negotiable.—Carson v. Old Nat. Bank, 
Wash., 79 Pac. Rep. 927. 





21. BROKERS— Commissions for Sale of Land.—An 
agreement by a real estate broker to share commissions 
with another who found a purchaser held not to pre- 
clude the broker from recovering the commissions.— 
Bray v. Riggs, Mo., 85S. W. Rep. 116. 


22. CARRIERS—Injury to Alighting Passenger.—A pas- 
senger, in alighting from a train without knowledge as 
to the existence of a platform, held not guilty of con- 
tributory negligence because, the company having pro- 
vided a suitable platform, it was his duty to use it to es- 
cape the imputation of negligence.— Chesapeake & O. 
Ry. Co. v. Harris, Va., 49 S. E. Rep. 997. 

23, CARRIERS—Injury to Passenger.—Where a street 
car company stops its cars for passengers, it is charged 
with the highest degree of care to see that all passen- 


. gers get to aplace of safety before starting its cars.— 


Normile v. Wheeling Traction Co., W. Va., 49 S. E. Rep. 
1030. 

24. CHATTEL MORTGAGES—Effect of Taking New Note. 
—The mere taking of a new note and mortgage by a 
mortgagee does not discharge the original security. un- 
less itis intended so to operate.—Dawson v. Thigpen, 
N. Car., 49 S. E. Rep. 99. 

25. CHATTEL MORTGAGES—Failure to Record Mort- 
gage.—Where the chattels covered by an unrecorded 
mortgage were delivered to the mortgagee, the mort- 
gage held not void as against a subsequent purchaser 
from the mortgagor.—Brockway v. Abbott, Wash., 79 
Pac. Rep. 924, ; 

26. CHATTEL MORTGAGES — Pleading.—The answer in 
an action to foreclose a chattel mortgage, pleading an 
agreement to exchange such security for others, held to 
constitute no defense; it not being pleaded that the 
agreement was carried out.— Mahoney v. Crockett, 
Wash., 79 Pac. Rep. 933. 


27. COMMERCE — Combination of Meat Dealers. an 


combination of independent meat dealers in aid of an 
attempt to monopolize commerce in fresh meats and to 
restrict competition in purchasing stock held an inter- 
ference with interstate commerce, forbidden by Act 
1890, ch. 647.—Swift & Co. v. United States, U. 8. 8. C., 25 
Sup. Ct. Rep. 276. 

28. CONSTITUTIONAL LAW — Changes in #xecution of 
Death Sentence.—Substitution, on conviction of murder 
in first degree, under Act N. D. March 9, 1903, of close 
confinement, after judgment and before execution of 
death penalty, in the penitentiary, in lieu of confine- 
ment in the county jail, held not to render the statute 
ex post facto, a8 applied to a person convicted before its 
passage.—Rooney v. State of North Dakota, U. 8.8. C., 25 
Sup. Ct. Rep. 264. 

299. CONSTITUTIONAL LAW—Illegal Taxation.—Illegal 
taxation is a deprivation of the citizen’s right of pro- 
perty without due process of law, within Const. 1898, 
art. 2.—Bunkie Brick Works v. Police Jury of Avoyelles, 
La., 37 So. Rep. 970. 

30. CONSTITUTIONAL LAW — Statute Requiring Cattle 
Guards.—Rev. Code 1892, § 3561, requiring railroad cattle 
guards, does not violate Const. U. S. Amend. 14, as de- 
priving railroad companies of their property without 
due process of law.—Yazoo & M. V. R. Co. v. Harrington, 
Miss., 37 So. Rep. 1016. 

81. CONTRACTS — Architects’ Certificate.— Where a 
building contract stipulates for payment on certificate 


from the architect, if his refusal of a certificate is dic- 


tated by prejudicegpayment must be made without pro- 
duction of the certificate. — Duguc v. Levy, La., 37 So. 
Rep. 995. 

32. CORPORATIONS—Authority of Seeretary to Sell its 
Real Estate.—If secretary of a corporation contracts to 
sell its real estate, the contract is not enforceable unless 
he had express or apparent authority, or the corpora- 
tion had ratified the sale.—Cobb v. Glenn Boom & Lum- 
ber Co., W. Va., 49S. E. Rep. 1005. 

33. CORPORATIONS—Exchange of Property for Stock.— 
Corporate stockholders may agree that shares of stock 
be issued to themselves in exchange for property con- 

. 
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veyed by them to the corporation. — Garretson v. Pacific 
Crude Oil Co., Cal., 79 Pac. Rep. 838. 

34. CORPORATIONS — Forec!osure of Mortgage. —Ina 
mortgage foreclosure suit against a corporation, evi- 
dence examined, and held sufficient to show ratification 
by the stockholders of the mortgage on which the fore- 
closure was based.—Middleton vy. Arastraville Min. Co., 
Cal., 79 Pac. Rep. 889. 

35. CRIMINAL EVIDENCE—Comparison of Handwriting. 
—The admission of irrelevant papers to create a stand- 
ard of comparison of handwriting should not be al- 
lowed, unless they are conceded to be genuine, or are 
such that the opposing party is estopped to deny gen- 
uimeness.—State v. Seymour, Idaho, 79 Pac. Rep. 825. 

36. CRIMINAL TRIAL— Appeal on Judgment Roll.—A 
conviction will not be reversed on appeal on the judg- 
ment roll alone, becanse of an alleged erroneous in 
struction, unless it would be erroneous in every con- 
ceivable state of the case.—People v. Wong Fook Sam, 
Cal., 79 Pac. Rep. 548. 

37. CRIMINAL TRIAL—Bill of Exceptions.—W here case 
comes up on strict bill of exceptions, and none ofthe 
exceptions taken were signed or sealed by the judge, 
the judgment must be aflirmed.—State v. Leschine, N. J., 
60 Atl. Rep. 29. 

38. CRIMINAL TRIAL — Commenting on Credibility of 
Ex-convict’s Testimony. — Where, in a prosecution for 
robbery, two ex-convicts testified as witnesses for de- 
fendant, it was not error for the district attorney to em- 
phasize such convictions in his argument to the jury.— 
People v. Kelly, Cal., 79 Pac. Rep. 846. 

39. CRIMINAL TRIAL — Necessity of Request for In- 

*struction.—In a prosecution for robbery, it was not 
error, in the absence of a request, for the court to omit 
to charge that accused might be convicted of petit lar- 
ceny.—People v. Modina, Cal., 79 Pac. Rep, 842 

40. CRIMINAL TRIAL—Reading Portions of Testimony.— 
In a prosecution for murder, the district attorney should 
not be permitted in argument to read tothe jury por 
tions of the testimony as written out by the official sten 
ographer.—Davis v. State, Miss.,37 So. Rep. 1018. 


41. CRIMINAL TRIAL—Swearing Jury.—There can be no 
legal conviction for a felony, unless the record shows 
that the jury was sworn according to law. — State vy. 
Moore, W. Va., 49S. E. Rep. 1015. 

42. DAMAGES —Cancellation of Building Contract.— 
Where the owner exercised the right given him by Civ. 
Code, art. 2765, to cancel a building contract, he must 
pay the contractor for the expenses incurred and dam- 
ages.—Dugue v. Levy, La., 87 So. Rep. 995. 

43. DAMAGES —Injury in Ejecting Trespasser from 
Freight Train.—In an action for injuries to a trespas- 
ser by his ejection from a freight train, statements by a 
stranger to a witness at the time of the accident as to 
how it occurred held inadmissible as hearsay. -- Dixon 
v. Northern Pac. Ry. Co , Wash., 79 Pac. Rep. 943. 

44. DAMAGES—Loss of Child-bearing Power.—It is not 
error to instruct that loss of child-bearing power is an 
element of damage to be considered in an action for 
personal injuries —Normile v. Wheeling Traction Co., 
W. Va., 498. E. Rep. 1030. 

45. DEEDS—Ability to Understand Words Used. — It is 
not necessary that a person about to execute a deed 
should have the ability to understand the legal effect of 
the words employed.—Moorhead v. Scovel, Pa., 60 Atl. 
Rep. 18. ; 

46. DISMISSAL AND NONSUIT — Alimony Pending Ap- 
peal.—Order denying a motion for alimony pending an 
appeal by a wife from a judgment granting the hus- 
band a divorce held not res judicata, preventing the 
granting of a similar motion made on a different state of 
facts.—Gay v. Gay, Cal., 79 Pac. Rep. $85. 

47. DISORDERLY Hovuse—Letting Building for Unlaw- 
ful Purposes.—Under Sess. Laws 1903, p. 158, ch. 12, art. 
3, §7, a house that is actually being used as a disorderly 
house for lewd purposes is kept for an unlawful pur- 





pose, and the letting of such honse is in violation of the 
law.—Oligsehlager v. Territary, Okla., 79 Pac. Rep. 913. 


48. Divorce —Interlocutory and Final Decrees.— 
Where an interlocutory decree of divorce is ordered 
entered nunc protunc, the year which must elapse be- 
fore final judgment can be given begins to run from the 
time ofthe actual entry of the interlocutory judgment. 
—Claudius v. Melvin, Cal., 79 Pac. Rep. 897. 

49. DOWER—Relinqguishment.—A wife held not barred 
from claiming her dower right, either by the deed, in 
which her husband did not join, under Code 1887, § 2502, 
or by estoppel.—Lewis v. Apperson, Va., 49 S. E. Rep. 
978. 

50. EMINENT DOMAIN — Land Belonging to State.—A 
riparian owner cannot defend proceedings to condemn 
land on the ground that land of the state will have to 
be taken, and that it is not the subject of condemnation. 
—Shamberg v. New Jersey Shore Line R. Co., N. J., 60 
Atl. Rep. 46. 

51. EQquiry—Exceptiéns to Report of Commissioner.— 
To take advantage of a report of a commissioner in 
chancery for insufliciency of evidence, the report must 
be excepted to; but, where it is erroneous on its face, no 
exception is necessary.—Bank of Union vy. Nickell, W. 
Va., 498. E. Rep. 1003, 

52. ESTOPPEL—Action to Recover Title.—The fact tha, 
children, to whom land has been conyeyed by their 
father, revive a. suit brought by their father involving 
the land in their numes as heirs, and not as purchasers, 
does not estop them to claim under the deed.—Virginia 
Iron, Coal & Coke Co. v. Roberts, Va., 49S. E. Rep. 984. 

53. ESTOPPEL —Oral Admissions as to Title.—One can- 
not lose vested title to land by oral admissions that it is 
the property of another.—Yock v. Mann, W. Va., 49 S. 
EK. Rep. 1019. 

54. ESTOPPEL—Subsequent Tithe. —Where one sells 
property of which he 1s not owner, any subsequently 
acquired title inures to his vendee.—City of New Orleans 
v. Riddell, La., 37 So. Rep. 966. 

55. ESTOPPEL—Subsequently Acquired Title.—When 
mortgagors warranted that they were seized in fee, a 
subsequently acquired title to a portion of the property 
mortgaged inured to the benefit of the mortagees.—Peo- 
ple’s Sav. Bank v."Lewis, Wash., 79 Pac. Rep. 932. 

56. EVIDENCE—Ascertaining Value of Land.—The as 
sessed valuation of property for the purposes of taxa- 
tion is not controlling as a standard by which to ascer- 
tain the actual value.—Thompson v. Williams, Md., 60 
Atl. Rep. 26. 

57. EVIDENCE — Fraudulent Conveyance. — Where a 
deed is assailed for fraud, the deed itself is prima facie 
evidence of what the consideration was on which it was 
executed.—Thompson vy. Williams, Md., 60 Atl. Rep. 26. 

58. EVIDENCE—Influence on Bidders at Judicial Sale.— 
Testimony as to the influence keeping persons from bid- 
ding at a sale for payment of testator’s debt held hear- 
say.—King v. Bynum, N. Car., 49S. E. Rep. 955. 

59, EVIDENCE—Telegrams.— A telegram as received 
can be admitted only as secondary evidence, and where 
the original is produced its authenticity must be estab- 
lished.—Cobb v. Glenn Boom & Lumber Co., W. Va., 49 
S. E. Rep. 1005. 

60. EXECUTORS AND ADMINISTRATORS—Classification 
of Mortgages.—W here an administratrix failed to list a 
mortgage held by her on real estate belonging to the 
estate for taxation, she was not entitled to credit for 
taxes paid by her on the real estate covered by the mort- 
gage.—Inre McDougald’s Estate, Cal.,79 Pac. Rep. 875. 

61. EXECUTORS AND ADMINISTRATORS—Uonstruction 
of Will.—Where the intention of a testator to have his 
real estate sold and proceeds divided is plainly dis- 
coverable in his will, it gives to the executors a power of 
sale, without an express statement to that effect—May 
v. Brewster, Mass., 73 N. E. Rep. 546. 


62, EXTRADITION— Right toa Hearing.—Person demand 
ed in interstate extradition proceedings held to have no 
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right to a hearing before the governor as to whether he 
isa fugitive from justice.—Munsey v. Clough, U. 8.8. C., 
25 Sup. Ct. Rep. 282. . 

63. FIRE INSURANCEK—Proofs of Loss.—A rough inven- 
tory taken in pencil, to be copied into a book, held not 
the complete inventory required by the iron-safe clause 
to be kept in a fireproof safe.—St. Landry Wholesale 
Mercantile Co. v. Teutonia Ins. Co., La., 37 So. Rep. 967. 

64. FIXTURES —Machinery.— Machinery for a grist- 
mill, purchased under aconditional bill of sale, not re- 
corded, held subject to a lien by real estate mortgage 
placed on the millto which the machinery is firmly at- 
tached as a permanent fixture. —Great Western Mfg. Co. 
v. Bathgate, Okla., 79 Pac. Rep. 903. 

65. FRAUDULENT CONVEYANCES surden of Proot. 
—Where real estate has been sold for a fair considera- 
tion, creditor attacking the transaction as fraudulent 
must prove the insolvency of the vendor, knowledge by 
the purchaser, and intent to assist in defrauding the 
vendor’s creditors.—Rownd v. Davidson, La., 237 So. Rep. 
965. 

66. HABEAS CORPUS—Extradition.—On habeas corpus to 
review issuance of extradition warrant by governor, ac- 
cused held concluded by prima facie case made out by 
the papers on which the governor acted.—Munsey vy. 
Clough, U. 8. S$. C., 25 Sup. Ct. Rep. 282. 


57. HAWKERS AND PEDDLERS—Sales by Farmers.— 
Beef from slaughtered animals raised and slaughtered 
on the farm is the product of the farm, and may be sold 
within city limits without a license.—Fx parte Snyder, 
Idaho, 79 Pac. Rep. 819. 

68. HOMICIDE—Instructions.—An instruction that de- 
fendant might be guilty of murder, if he was present 
aiding his son, who slew deceased, though deceased may 
have begun the difficulty, held erroneous —-Sullivan v. 
State, Miss., 37 So. Rep. 1006. 

69. HUSBAND AND WIFE—Wife’s Separate Action for 
Damages.—Where a wife sues for damages for personal 
injuries, she may recover for being prevented from per 
forming her necessary affairs and business —Normile v. 
Wheeling Traction Co., W. Va., 498. E. Rep. 1030. 

70. IMPROVEMENTS—Notice of Superior Title. —One 
having a notice of facts rendering his title inferior to 
another’s, who by mistake of law regards his title good, 
cannot claim for permanent improvements.—Yock vy. 
Mann, W. Va., 49S. E. Rep. 1019. 

71. INJUNCTION—Enforcement of Restriction in Deed. 
—Kquity will enforce by injunction negative covenants 
in deeds, restricting the use of real estate, though they 
do not in law constitute easements or covenants run- 
ning with the land.—Robinson v. Edgell, W. Va., 498. 
K. Rep. 1027. 

72. INJONCTION—Irreparable Injury.—On application 
fora preliminary injunction, the complainant must show 
that the denial of the writ may cause him irreparable 
injurv.— Becker v. Gilbert, N. J., 60 Atl. Rep. 29. 

73. JUDGES—Appointment of Public Officers.—A court 
has no inherent power to appoint to office, and a statute 
conferring the power must be strictly pursued.—Chad 
duck v. Burke, Va., 49 S. E. Rep. 976. 


74. JUDGMENT—Power of Court.—As a veneral rule,a 
judgment rendered by a court which has jurisdiction of 
the subject-matter and of the parties, however erron- 
eous, is not void —Grannis v. Superior Court of City and 
County of San Francisco, Cal., 79 Pac. Rep. 891. 

75. JUDGMENT—Presumption as to Service of Summons. 
—Where the court, before the entry of judgment, finds 
that the dpfault of defendants had been duly entered, 
service of summons und complaint is presumed.—Twigg 
v. James, Wash., 79 Pac. Rep. 959. 

76. JUSTICES OF THE PEACE—Splitting up Demand into 
Jurisdictional Amounts.—Judgments rendered by a jus- 
ce for several sums, constituting an entire clam under 
a contract to an amount exceeding his jurisdiction, held 
not subject toa collateral attack.. Adams v. Jennings, 
Va., 49S. E. Rep. 982. 








77. LANDLORD AND TENANT—Construction of Lease of 
Icehouse.—Where an instrument constituted a lease of 
icehouses and of the land under them, the destruction of 
the icehouses by fire during the term did not discharge 
the lessee’s covenant to pay rent.—Roberts vy. Lynn Ice 
Co , Mass., 73 N. E. Rep. 523. 

78. LANDLORD AND TENANT — Liability for Injury to 
Third Person.—A landlord held not liable for injuries to 
a third person caused by a defective approach to a rented 
house, which approach was in the exclusive possession 
of the tenant.—Ward v. Hinkleman, Wash., 79 Pac. Rep- 
956 

79. LANDLORD AND TENANT—Kent Not Due at Coin- 
mencement of Action.—Plaintiff in forcible entry and de- 
tainer held not entitled to recover rent not due when the 
complaint was filed.—State v. Pittenger, Wash., 79 Pac. 
Rep. 942. 

80. LANDLORD AND TENANT-—Rights of Lessee.—A lessor 
is bound to protect his lessee as against persons setting 
up Claim to property, and the possession of the lessee is 
the possession of the lessor, and the disturbance of one 
is the disturhance of the other.—Bright v. Bell, La., 37 
So. Rep. 976. 

81. LIMITATION OF ACTIONS—New Promise.—Where a 
new promise is relied on to remove the bar of limitations, 
there must be an express promise, or an unconditional 
acknowledgment of the debt from which an implied 
promise will arise —Bank of Union v. Nickell, W. Va., 
498. E. Rep. 1003, 

82. Lis PENDENS—Persons Concluded by Judgment.— 
Right of a purchaser pendente lile to attack a deed to cer- 
tain parties to the suit held not affected by the proceed- 
ings or decree.—Virginia Iron, Coal & Coke Co. v. Roberts, 
Va., 49S. E. Rep. 984. 

83. MALICIOUS PROSECUTION — Probable Cause.—The 
want of probable cause does not mean the want of any 
cause, but the want of any reasonable cause, such as 
would persuade a man of ordinary care and prudence to 
believe in the truth of the charge.—Burt v. Smith, N. Y., 
73 N. E. Rep. 495. 

84. MASTER AND SERVANT—Contract of Hiring.—Under 
a contract of hiring, a sum stipulated to be paid weekly 
held an advanee on account of commissions and profits 
to be earned, and not a guarantied compensation.—Men- 
age v. Rosenthal, Mass., 73 N. E. Rep. 537. 

85. MASTER AND SERVANT— Defective Appliances.—A 
master owes nis servant reasonable care, in view of the 
situation of the parties, the nature of the business, and 
the character of the appliances.—Fulton v. Crosby & 
Beckley Co., W. Va.,49S.E Rep. 1012. 


86. MASTER AND SERVANT -- Defective Appliances. — 
Where an appliance erected for the work was not suf- 
ficiently strong, owing to defects in one of the main sup- 
ports, and an employee was injured, the master was li- 
able.—Ingham v. John B. Honor Co., La., 37 So. Rep. 963. 


57. MASTER AND SBRVANT—Injury to Stevedore.—The 
fact that a complaint in an action for injuries toa serv 
ant alleged that defendant was required to use care 
greater than that imposed by law did not vitiate the 
pleading, which was otherwise sufficient.—Henne v. J. T. 
Steeb Shipping Co., Wash., 79 Pac. Rep. 938. 


88. MASTER AND SERVANT—Minority of Injured Brake- 
man.—Where a brakeman was employed on his sworn 
application that he was 21 years old, his minority is no 
factor in an action for personal injuries.—Williams v. 
Illinois Cent. R. Co.. La., 37 So. Rep. 992. 


89. MASTER AND SERVANT—Safe Place to Work.—Where 
a servant has as good an opportunity as the master to 
know the dangers connected with his employment, and 
makes no complaint, he cannot recover for injuries on 
the ground that the master did not furnish him a safe 
place to work.—Roth v. Eccles, Utah, 79 Pac. Rep 918. 


90. MECHANICS’ LIENS—Foreclosure.—A sale ofa lease- 
hold on foreclosure of a materialman’s lien after the 
lessors had re-entered for breach of conditions held to 
confer no title in the premises on the purchaser.—Stet- 
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son & Post Mill Co. v. 
Pac. Rep. 935 

Yl. MECHANICS’ LIENS—Quitclaim Deed.—A quitelaim 
deed of land adjoining a mine construed, and held not to 
convey any interest in the mine.—Central Eureka Min. 
Co. v. East Central Eureka Min. Co., Cal.,79 Pac. Rep, 
334. 

92. MINES AND MINERALS—Attempt to Locate on Prior 
Valid Grant.—Attempt to make a mining location on 
territory that is embraced in a prior valid location is 
void, and the prospector is ua trespasser.—Peoria & C. 
Mill. & Min. Co. v. Turner, Colo., 79 Pac. Rep. 915. 

93. MINES AND MINERALS—Lode Location.—Discovery 
of a vein or lode before any other steps are taken to per 
fect location is not required by Rev. St. U.S., § 2320.- 
Creede & C. C. Min. & Mii. Co. v. Uinta Tunnel! Min. & 
Transp. Co., U.S. 5. C., 25 Sup. Ct. Rep. 266. 

94. MONOPOLIES — Interstate Commerce.—A_ general 
allegation of intent may apply to all specific charges of a 
bill seeking relief against violations of uct July 2, 1890, 
ch. 647, 26 Stat. 209, relating to monopolies.—Swift & Co. 
v. United States, U. 8. 5. C., 25 Sup. Ct. Rep. 276. 

95. MORTGAGES—Deticiency Judgment.— Defendant in 
foreclosure suit, which had sold its interest in the prop 
erty and against which no personal judgment was 
rendered, held notaggrieved by the judgment, or by an 
order for costs and fees, so as to be entitled to appeal.— 
Ridgley v. Abbott Quicksilver Min. Co.,Cal., 79 Pac. Rep. 
$33. 

9%. MORTGAGES—Void Foreclosure.—In suit by mort- 
gagor to quiet title, etc., against purchascr at void fore- 
closure sale, who had made improvements, held proper 
to charge plaintiff with interest on the value advanced 
by the purchaser in makingthe improvements.—Sloane 
v. Lucas, Wash., 79 Pac. Rep. 949. 
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97. MUNICIPAL CORPORATIONS —Acquiring Land by 
Adverse Possession.—Municipalitiesare not restricted, 
as tothe ownership of land, to holding it for public pur- 
poses, and may acquire land by adverse possession,— 
Murphy v. Commonwealth, Mass., 73 N. E. Rep. 524. 

98. MUNICIPAL CORPORATIONS—Certiorari to Review Re- 
moval of Police Officer.-—A delay of 15 months in bringing 
certiorari to review the removal of a police ofticer held 
unreasonable.—-Glori v. Board of Police Comrs. of New- 
ark, N. J.,60 Atl. Rep. 47. 

99. MUNICIPAL CORPORATIONS—Defective Highways.— 
Village held not liable for injuries caused by a traveler 
driving into a hole in ditch along well-graded highway 
of reasonable width.—King v. Village of Ft. Ann, N. Y., 
73.N. E. Rep. 481. 

100. MUNICIPAL CORPORATIONS — Obstructing Street 
with a Skid.—Placing a skid across a sidewalk, to move 
merchandise between a store and deiivery wagon, held 
not an obstructon on the street, within a penal ordi- 
nance.—Gates & Son Co. y. City of Richmond, Va., 49 8. 
E. Rep. 965. 

101. MUNICIPAL CORPORATIONS—State Corporation as 
a Citizen of the United States.—A state corporation is a 
citizen of the United States, within act March 3, 1887, ch. 
376, § 5, 24 St. 557 (U. S. Comp. St. 1901, p. 1595), conferring 
on citizens the right to purchase land excepted from 
railroad grant.—Ramsey v. Tacoma Land Co.,U.8. S- 
C., 25 Sup. Ct. Rep. 286. 

102. PARTNERSHIP—Surviving Partner’s Right to Ad- 
minister.—A surviving partner held entitled to adminis- 
ter the estate of the deceased partner in the partnership 
assets.—Lance vy. Calhoun, Miss., 37 So. Rep. 1014. 

103. PERJURY—Construction of the Word ‘‘False.”’—The 
term “false,” as used in Pen. Code, § 118, defining per 
jury, held to mean “false in fact,” is distinguished from 
“legal falsity.”"—People v. Wong Fook Sam, Cal., 7% Pac. 
Rep. 848. 

104. PLEADING—Scope of Demurrer.—Where a demur 
rer is to an entire declaration, the assignment of causes 
of demurrer applicable to both counts does not enlarge 
the scope of the demurrer.—Virginia & N.C. Wheel Co 
v. Harris, Va., 49 8. E. Rep. 991. 
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105. PLEDGES—Bona Fide Purchasers.— W here a mort- 
gage note was deposited as collateral for another note, 
which was obtgined by fraud, the assignment of the col- 
lateral to a bona fide purchaser of the secured note gave 
him good title to the collateral.—White v. Dodge, Mass., 
73 N. E. Rep, 549. 


106. PRINCIPAL AND AGENT—Necessity of Recording a 
Power of Attorney.—There is no provision in Louisiana 
requiring a power of attorney to sell land to be recorded. 
—Rownd v. Davidson, La., 37 So. Rep. 965. 


107. PRIVATE ROADS—Licensee.—One using a private 
way held a mere licensee, and entitled to no rights be- 
cause transacting business with a person whose lease- 
hold abutted on the way.—Weldon v. Prescott, Mass., 73 
N. E. Rep.-536. ° 

108. PUBLIC LANDS—Homestead Enutry.—Finding by 
secretary of the interior that residence of homestead 
entryman for voting purposes was in another precinct 
from that in which the landlies held not erroneous as a 
matter of law.—Small v. Rakestraw, U.S. S. €., 25 Sup. 
Ct. Rep. 285. 

109. RAILROADS—Brakeman Ejecting Trespasser.—A 
brakeman on a freight train held to have prima facie au- 
thority to eject a trespasser, rendering the railroad com- 
pany liable for injuries sustained by the brakeman’s im- 
proper acts.—Dixon v. Northern Pac. Ry. Co., Wash., 79 
Pac. Rep. 943. 

110. RAILROADS—Sufliciency of Declaration in Per- 
sonal Injury Case.—Where a passenger declares only on 
the breach of duty by the carrier to safely transport him, 
he cannot recover againsta third person as a joint tort 
Boston & M. R. R., Mass., 73 N. E. 
Rep. 552. ‘ 

lll. REPLEVIN—Effect of P laintiff Taking Nonsuit.— 
Plaintiff, who takes a nonsuit in claim and delivery, can- 
not again assert title to the property.—Dawson v. Thig- 
pen, N. Car., 498. EB. Rep. 959. 

112, SALES—Materials to be Used in Manufactured Ar- 
tiele.—Avendor of material to be used in the manufacture 
of an article isnot a subcontractor,within the meaning of 
ther ule excluding supposed advantages of a subcontrac- 
tor in computing profits in the sale of a manufactured 
article.—Worrell & Williams v. Kinnear Mfg.Co.,Va.,49 S. 
E. Rep. 988. 

113. TAXATION— Irregularities of Affidavit in Tax Sale.— 
That an affidavitto a list of sales of delinquent land 
contains no venue, and does not show of what county 
the notary is a notary, will notinvalidate a tax sale.— 
Hornage v. Imboden, W. Va., 49S. E. Rep. 1036. 


1l4. TAXATION — License Taxation of Commercial 
Travelers.—The license taxation of commercial travelers 
selling by sample or taking orders for future delivery is 
not germane to the license taxation of peddlers or 
hawkers.—Beary v. Narrau, La., 37 So. Rep. 961. 

115, TAXATION—Notice of Sale for Taxes.—A tax sale 
should be made only after notice to the delinquent, who 
is the owner actually in possession onthe day the pro- 
ceedings are taken.—Jn re Lafferranderie,' La., 37 So. 
Rep. 90. 

116. TAXATION—Tax Sule.— Where the adjudicatee at a 
tax sale allows a sale to be made of the property so 
bought, he is concluded, if he also shows by his acts that 
he claims no right to the property sold as assets of a suc- 
cession to which it belongs.—Jn re Lafferranderie, La., 
37 So. Rep. 990. 

117. TAXATION—Tax Saie.—There cannot bea tax privi- 
lege or a tax sale without an assessment identifying the 
property.--Posey v. City of New Orleans, La., 37 So. Rep. 
969. 

118. TELEGRAPHS AND TELEPHONES — Damages for 
Wrongful Removal of Telephone.—Conduct of manager 
of telephone company, in taking out a telephone, etc., in 
violation of rules of company, held not such willful 
wrong as to authorize punitive damages.—Cumberland 
Telegraph & Telephone Co. vy. Baker, Miss., 37 So. Rep. 
1012. 





